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CORRECTIONS OF TYPOGRAPHICAL ERRORS IN 
BRIEF ON BEHALF OF APPELLANTS 
GEORGE STOFSKY and AL GOLD 

1. On Page iii, the citation to Blumenthal V. United 
States should be “332 U.S. 639 (1947)”. 

2. The citation to “A. 483a” on Page 11 should be 
“A. 438a”. 

3. The citation to “A. 108a” at the end of the third 
full paragraph on Page 28 should be “A. 180a”. 

4. The citation to “A. 789a” at the end of the first 
footnote on Page 44 should be “A. 799a”. 

6. The reference to “United States v. Harrison*' on 
Pages V and 79 should be “Unued States V. Har¬ 
ries”. In addition, the words “to be proscribed.” 
should be added to the end of the quotation and 
the citation should be corrected to read 347 U.S. 
612, 617 (1964). 

Official citations are now available for the following 
two cases: 

(i) United States v. Nixon, cited on pages 60, 63 
and 64—418 U.S. 683 (1974). 

(ii) People V. Maynard, cited on page 44 n**— 
363 N.Y.S. 2d 384 (Sup. Ct., N.Y. Co. 1974). 
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Unitko Statbb or Amwca, 

AppellM, 

Obobob Stofbky, Chakueb Horr, Al Ooij> 
and CLirroBO Laobolw, 

Dtfendantt-AppeUanU. 

BRIEF ON BEHALF OF APPELLANTS 
GEORGE STOFSKY AND AL GOLD 


Prdiminary SUteaient 

Indictment 73 Cr. 614, in thirty countn, was filed in the 
United States District Court for the Sonthem District of 
New York on June 21, 1973 and named as defendants the 
four defendantti-appellants herein, George Stofsky, Charles 
Hoff, Al Gold and Clifford Lageoles, ofilcials of the Farriers 
Joint Council, the union representing organised fur work¬ 
ers in New York, in essence, the indictment charged the 
defendants with accepting illegal payments in violation of 
the Taft-Hartley Act, 29 U.8.C. § 186(b) (Counts 2-22. 
naming various of the defendants in separate counts), and 
multiplied these miH<leineanor charges into felony charges 
of: (1) conducting the affairs of the Union through a 
“pattern of racketeering activity” in violation of Title 18, 
United States Code, 1962(c) (Count 23, naming defendants 
Stofsky and G<»ld); (2) conspiracy, in violation of Title 





18, United States Code, $371 (Count 1); and (8) tax 
eraaion for failnre to report the same payments, in viola- 
ti(m <rf TiUc 26, United SUtes Code, $7201 (Counts 25 
and 26, naming defendant Stofsky; Counts 27 and 31, 
naming defendant Hoff; Counts 32 and 88, naming defen¬ 
dant OoM). Count 24 charged defendants Stofsky and 
Gold with obstruction of justice, in violation 1 of Title 18, 
United States Code, fl508. There were no counts 28 
throui^ 80.* 

Al l defeudants pleaded not guilty on June 28, 1978. 

Trial ou this indictment before the Honorable Lawrence 
W. Pierce, United States District Judge, and a Jury began 
on February 11, 1974, during the course of which Counta 8, 
18, 21, 22 and 81 were dismissed by the Court for failure 
of proof. The trial ended <m February 27, 1974, when the 
Jnry rendered verdicts of guilty on all the r em ai nin g counts. 
On April 22, 1974, all defendants moved for a new trial on 
the ground of newly discovered evidence and for a judg¬ 
ment of acquittal. Judge Pierce denied both motions, 6rst 
from the bench before sentei>?ing on May 81, 1974 (A. 

* This indictment superseded indictment 78 Cr. 267, in 48 
counts, which had been filed on Merch 27, 1978 snd had n a med 
as defendants the four defendants herein, tofether with three 
union ofBcials and Sam Sherman, Harry Hessd, Karl 
Schwartsbaum and Sol Cohen, fur manufacturers about whom 
there was much testimony in thie trial. The filing of indictment 
78 Ct. 81* was accompanied by the filing of indictment 78 Cr. 
616, which charged six union trials, including deftodanta Stof* 
■ky. Gold and Lageoles, with violations of Title 18, United States 
Code, Sections 1962(c) and 1961 relating to an incident in January, 
1972 involving the enforcement of some terms of the Collective 
iniiig Agreement, and the Sling of indictment 78 Cr. 616, 
which charged the four fur manufacturers with violations of Title 
29, United States Code, Section 186(a). A motion to dismiss In¬ 
dictment 78 Cr. 616 ou the authority of United Statee v. En moiu , 
410 UJ3. 896 (1978), Is pending in the United Stetes District 

(>>ort. 


77!la)* and later in a nieuiorauduni and order dated June 
12, 1974 (A. 791a). 


On Maj 81, 1974, the Court aentenccd defendant Stofaky 
to a total term of impriaoiiraent of three years, and a 
fine of 92,000 on each of counts 2^ and 92,600 on each of 
counto 28 and 24, for a total committed fine of 918,000.00. 

On the same date, the Court smitenced defendant Hoff 
to a total term of imprisonment of three years, and a 
line of 92,000 on count 27 and 91«000 on each of counts 
1, 6, 7 and 9-12, 18-20, for a total committed fine of 
912,000.00. 


Defendant Uokl was sentenced to a total term of im¬ 
prisonment of two years, and was fined the sum of 92,000 
on each ot counts 2-6 and 28 for a total committed fine 
of 910,000.00. 

Defmidaat Lageoles was sentenced to a total term of 
imprisonment of two years, but execution of his sentence 
was suspended and be s’as placed on probation for a 
period of t«*o years. Additionally, he was fined in the 
sum of 9000 on count 1 and 9250 on each of eonntw 6, 7. 
9-12 for a total committed fine of 92,000.00. 

The Court ordered that all sentences and fines he 
stayed pending the hearing and determination of all appeals, 
except that defendant Lageoles has commenced serrice of 
the period of probation. 


*ItofsrsncM preceded by "A” refer to the Appendix; ‘XiX’’, 
to a fovemment exhibit; 'DZ”. to s defense exhibit; "T", to 
the transcript of the trial; “R”, to items contained in Um record 
on appeal; Ex.** to a court exhibit 




SUtcment of Facts 


latrodactkm 

Despite the i 4 )parent complexity of the indictment, the 
charges in this case essentially concerned the activities of 
eight ont of six hundred Union manufacturers in the for in¬ 
dustry, of whom only three testified at the trial. These 
three and an alleged intermediary for the remaining five, 
testified that these few manufacturers had engaged in con¬ 
duct in violation of their Collective Bargaining Agreement 
(herdnafter sometimes referred to as “the Agreement”) 
with the Furriers Joint Count il of New York, and sought 
to explain that conduct by claiming that they had paid 
bribes for the right to do so. 

The defendants—all of whom testified on their own be¬ 
half—vigorously denied receiving any bribes, and con¬ 
tended in general that the government witnesses were 
moved to lits about their conduct to obtain sanction for their 
own criminality which was excused in total by the govern¬ 
ment,* and by anti-Union bias engendered by aggressively 
pro-lalxw conduct of the defendants and the aggressive way 
in which they had enforced the provisions of the Agree¬ 
ment. Specifically, with respect to the intermediary, man¬ 
agement representative Jack Qlasser, the defendants urged 
that if any manufacturer about whom he testified gave 
him money under whatever pretext he devised, he kept all 
of it, relying on the Union’s inability to police all violations 
of the Agreement. 


•Although several of the government’s wltneeeee admitted 
various criminal violations, none was proeecuted. Indeed, the 
principal government witness, whose testimony—euheequent to 

_was conceded hy the government to have been perjurious, 

hae not been prosecuted, even though such perjury was clearly 
excluded from the transactional immunity granted him (see pp. 
26-», is/ro). 



The governnient’e cane concerning alleged payoffa rented 
aolely on the uncorroborated word of three witneaaea, each 
of whom aaid he acted independently of the otherH. In aomt* 
inntancea, documentary evidence introduced by the defen- 
danta at the trial eatabliahed, or at leant atrongly auggeated, 
aeveral outright lien. And after the trial, the goTemment 
itaelf—faced with documentary evidence dincovered by de- 
fenae counael—conceded that Glaaaer, ito principal witneaa 
—had committed perjury concerning financial mattern that 
went to the heart of the defenae contention that he kept 
all monies given him by manufacturers. (Bee Point I, 
infra.) Therefore, because there were a number of con¬ 
ceded factual errors by the government, a more complete 
statement of fai ts than would otherwise be necessary is re¬ 
quired here. 

I^-Backgromd 

A—The Industry 

The events I'elevant to the trial occurred from 1967 to 
1972 when—as now—the fur industry was divided between 
Union and non-Union sectors. The Union segment con¬ 
sisted of approximately 600 manufacturers who bad entered 
into a Collective Bargaining Agreement with the Furriers 
Joint Council of New York which represents! some 6,000 
workers. Some 300 of these Union manufacturers were 
members of a trade organisation, the Associated' Fur Manu¬ 
facturers Incorporated (hereinafter sometimes referred to 
as “the Association”) which negotiated a Collective Bar¬ 
gaining Agreement as one entity with the Union (0X2).* 

The remaining Union manufacturers either belongc<l to 
other trade associations—not relevant to this trial—which 
negotiated separate Collective Bargaining Agreements on 

*An provisions in the Ck>IIective Bargaining Agreement 
relevant to this case have remained basically unchanged. There¬ 
fore references will be made only to GX 2. 




behalf of their renpective meinbcrahipM, or remained bo- 
cailed independent union ehope, each negotiating their own 
union contract. 

The non*Union uegment of the indnstry waa dirided 
into two categorieu. The flmt, the non-Union shop*— 
mostly family firms doing their own baying, niannfactnring 
and Belling, and generally operating with only a few work- 
era (A. 364a)—were not relevant to this trial. 

The second group were so-called “contractors”, gen¬ 
erally one-man entities, but often employing workers as 
needed at sub-standard wages and under sub-standard con¬ 
ditions. They existed—and still exisb—solely to take work 
from Union manufacturers, work which would ordinarily 
be done by Union labor. “Contracting” was premised on 
the exploitation of cheap labor—usually the most recent 
Immigrants to this country—and posed an obvious threat 
to both Union jobs and to the great majority of manufac- 
turera who opted for the stability and experience of Union 
labor (A. 351a-54a). 

Daring the relevant i)erio<l, there were approximately 
800-350 contractors in the Industry. Their operations were 
clandestine, their lK)oks—as well as those of the manu¬ 
facturers who employed them—were generally camonfiaged, 
and their methods of pick-up and delivery were secretive 
to avoid detection by the Union (A. 358a-59a). 

B—The CoOsctive Bargaining Agreement 

Because it is detrimental to both labor and manage¬ 
ment, the Agreement prohibits contracting (OX 2, Article 
XVIII). From the Union’s point of view, the reason for 
the prohibition against contracting is obvious: any work 
which is given to contractors is work taken from Union 
labor. And the manufacturers who sign the Agreement 
prohibiting contracting can and do expect that other man- 
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afuctaren who are partiea to the Agreement will not gain 
a competitive advantage by engaging in contracting. ThuH, 
it ia in both the employera’ and the Union’a interest to 
enaure that the prohibition against contracting is uniform¬ 
ly enforced. 

Therefore, both groups agree to procedures designed 
to enforce this prohibition. They mutually participate in 
the selection of an ^‘Impartial Chairman” for the industry 
whose function is to mediate disputes which arise between 
management and labor, including contracting disputes. The 
Agreement provides that contracting complaints are first 
to lie investigated jointly by Union and Association repre¬ 
sentatives, and then, if an agreement cannot lie reached 
between these representatives, the matter is referred to 
the Impartial Chairman for decision (A. 866a-57a). 

The Agreement contains penalties to be imposed against 
manufacturers who violate its anti-contracting provisions. 
In general, those jienalties are as follows: for minor or 
isolated transactions, payment of the labor costs involved 
plus liquidated damages (a fine) not to exceed |1,000; and 
if n system of contracting is established, up to three months 
suspension from the protection of the Agreement for the 
first conviction or & one year suspension from the pro¬ 
tection of the Agreement upon a second conviction MIX 
2, Article XVIII, 8ec. 7).* 

During the relevant period, approximately 100 contract¬ 
ing complaints per year were filed, of which some 25-35 
cases a year required the intervention of the Impartial 
Chairman. The average fine imposed by the Impartial 
C'bairman in thiwe cases was under 91,000 (A. 357a, .399u, 
497a). 

* If s manufacturer is suspended from the protection of 
the Afreement, the “No-Strike” clause becomes inoperable, and 
the manufacturer could be placed on strike by the Union. 




In connection with contracting diaputea, the employen* 
alao agree to make available payroll, ahlpping, aalea, pur- 
chaae, production and caahbook recorda for inapection by 
the Union and if the Impartial Chalm^ deema other 
booka or recorda of an employer relevant to an adequate 
determination of the iaaue, he may order inveatigation of 
anch booka (GX 2, Article XVIII, Sec. 5). 

Although the contracting clanae and the machinery for 
ita enforcement are moat Important to thla caae, other provi- 
alona of the Agreement are alao relevant. One la the pro¬ 
hibition againat a Union manufacturer buying from ontaide 
aonrcea fur garmenta of the line made in the ftrm’a ahop, 
a practice commonly called “jobbing’’. The penalty for 
jobbing, whether an iaolated tranaactlon or a ayatematlc 
aeriea of tranaactiona, ia a fine of 9900 for the flrat offenae, 
and a fine of up to |1,000 and/or up to a three month 
anapenaion for aubaequent <^enaea (Article XIV, Sec¬ 
tion 2(c) and 8; Article XXI, Section 1). Only jobbing 
from aonrcea “whoae workera work under the terma and 
conditiona prevailing in the induatry”—or, in reality, 
from Union aonrcea—ia permitted under the Agreement. 
However, it ahould be noted that defendant Hoff teatifle«l 
at the trial that upon the advice of counael to the Union, 
the jobbing providon—to the extent that it apparently 
reatricta manufacturera to buying (mly from Union aonrcea 
—haa not been enforced on a concentrated baaia for fear 
that a manufacturer could claim that anch enforcement 
reanlted in an unfair labor practice. Conaeqnently, the 
Union’a efforta againat jobbing have been aeverely limited 
and not nearly aa thorough aa their efforta againat con¬ 
tracting (A. 498a-601a). 

The third proviaion of the Agreement relevant to the 
trial relatea to regulationa concerning overtime, whicL are 
enforced by the Union in conjunction with the Aaaociation. 
through the une of joint ao-called “Overtime Committeea” 
to apot-check varioua flrma. Although the deciaion aa to 






which Rbopg to check Ih nolely in the handa of the Union, 
a representative of the Association must be present when 
a violation is observed in order for a complaint against 
overtime to be effective (GX 2, Article VI; A. 128a-29a. 
400a-61a). 

Finally, it is generally conceded that the benefits flow¬ 
ing to Union members under the Agreement w'ere signifi¬ 
cantly increased during the relevant period, especially 
in comparison to related industries (A. 355a-66a). 

C—'The Defendants 

The four defendants arc officers and officials of the Fur¬ 
riers Joint Council, all having been workers in the industry 
prior to having been elected—or, in the case of defen¬ 
dant Gold, apiminted—to their positious. The Union's 
Manager, defendant Btofsky, is the chief administrative 
officer responsible for formulating policy, r^wrting on 
the activities of the Union to the legislative body com¬ 
posed of rank and file workers, preparing demands for 
negotiations, reporting to the membership of the Union 
at regular membership meetings, and generally supervising 
the staff (A. 351a). 

Defendant Hoff, the Assistant Manager, acts as a mein- 
lH*r of the Conference Committ<*e which negotiates all con¬ 
tracts. In addition, he acts us the Union’s acivocate in the 
iinpurtial machinery set up under the Agreement and is 
responsible for calendaring cases liefore the Impartial 
Cliuirmun. He also serves as a Itusiness agent for a small 
number of firms iu the industry (A. 491a-92a). 

Defendant Gold is primarily concerned with organizing 
noD-Unitm Hh(»ps. In addition, he had general supervisory 
responsibility over complaints relating to overtime and con¬ 
tracting under the Agreement but had no staff assigned to 







him. He speut meet of the working day in the fur market 
itself—in the street and in ahope—rather than in the 
Union offlcea (A. 460a). 

Defendant Lageolee, one of seven bnsiness agents, is 
assigned approximately 100 shops and is generally available 
to the workers in each of the shops within his district to 
receive grievances of any sort, including contracting or 
other complaints from the workers themselves (A. 489a- 
40a). 

11—The Principal Government Witness, Jack Glaaser 

The government’s principal witness was Jack Olasser, 
a disgraced and discharged former Association labor ad- 
Jnster, whose testimony was crucial on 17 of the 26 counts 
submitted to the jury,* Glaaser was one of five labor ad¬ 
justers, representing management in disputes with the 
Uni(«, whose jurisdiction was roughly the same sixe as 
a Union business agent—approximately 100 shops (A. 
49a-50a). Since the government admitted—subsequent to' 
the trial—that he had perjured himself, it is relevant to 
first set forth how he became the chief prosecution witness 
against these defendants. 

A_Glasser’s Dismissal from the Association 

On August 6, 1970, a complaint was filed at the direction 
of defendant Lageoles charging Sherman Hros., a fur manu¬ 
facturing firm under cwitract Ttith the Furriers Joint Coun¬ 
cil and a memlier of the Association with a contracting 

* HU tMtimony was relevant to Counts 1, 6-7, 9-12, 14, IB, 
18-20, 28, 24, 27, 82 and 88, and not relevant only to Counts 2-B, 16, 
17, and 26. Counts 8, 18, 21, 22 and 81 were dlsmUsed at 
the close J the government’s case and there were no Counts 
28-80. 
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violtttiou. Upon receipt of the complaint, (me of the prin- 
cipaki of Hhenuan Broe., gam Sherman, contacted the 
Executive Vice President of the Awociatiou, J. Oecnrge 
Oreeniterg, and began a series of events which eventually 
led to Glasser’s dismissal (OX 60; A. 140a). Essentially, 
3fr. Sherman complained that he had been giving money 
to Qlasser for a number of years prior to August, 1970, 
apparently for the purpose of avoiding the type of com¬ 
plaint which had been filed against him by defendant 
Lageoles (A. 88a-89a, 140a). 

Subsequently, Irvin Hecht, then mnnager of the Associa¬ 
tion’s labor dqiartment, conducted an investigation into 
Mr. Sherman’s allegations about payment of money to Mr. 
Glasser, and visited various firms who were members of the 
Association, finding that a number of them had been 
giving money to Glasser. He testified at trial that he had 
asked the firms whether Glasser had told them, or whether 
they knew, that any of the money given to Glasser had 
lietm passed on to any Union official and their answer— 
invariably—was that although they gave money to Glasser, 
they did not know what he did with it (A. 483a).* 

Glasser had iteen hospitalized at the time of the Union 
complaint against Mr. Sherman. Upon his release a few 
weeks later, Greenberg and Hecht confronted him with the 
results of their investigation. Glasser denied receiving any 
money from any manufacturer and “emphatically” denied 
l>assing on any money to any Union official. But, since 
Greeniterg and Hecht had admissions from manufacturers 
that money had been given to Glasser, they told Glasser 
that his jmnsion with the Assis-iation would be in jeopardy 
unless be admitted receipt of this money and told them 

* Ultimately, when the results of Hecht’s investigation be¬ 
came known throughout the industry, the Union was able to 
concentrate on some of the Arms determined to have been pay¬ 
ing Glasser, and successfully prosecuted them for ccmtraeting 
in violation of the Agreement. (See, e.p., GX 61, A. 466a.) 
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whether any of it had been paaeed on to any Union <dIldaL 
Mr. Qlaaaer waa ao outrag^ by the suggeation that any 
money had been paaaed (m to Union offlciala that he i 

threatmied to go to the Union and tell them that the leader* 
ahip of the Aaaociation had offered him a bribe to aign 
a faUe atatement that he had been giring money to the 
Union (A. 486a-87a). 

Mr. Glaaaer refoaed to aign any atatement—even one ad¬ 
mitting that he took money from manufactnrera—and waa 
lired by the Aa^ Kiation in September, 1970. Moreover, he 
waa denied hia Aaaociation penaion deapite hia 84 yearn 
employment, an event which he cmiceded at trial le^ him 
‘'more than a little bitter” (A. 487a, 90a, 91a, 189a-44a, 
168a).* 

Outraged by the denial of hia penaion, to which he felt 
entitled regardleaa of the complainta which had been made 
againat him, Olaaaer ac.ight legal advice in cimnection with 
a potential lawauit againat the Aaaociation. In that con¬ 
nection, Qlaaaer aaked defendant Hoff to recimimend an at¬ 
torney to him,** and defendant Hoff, through another at¬ 
torney, waa recommended to Irving Anolik, a New York 
City attorney, with whom they met together in November, 
1970. Qlaaaer aw<H« that defendant Hoff paid Anolik— 
preaumably an indication of defendant HofTa conaciouaneM 
ot guilt—init Anolik teatiOed that although he received a 
check from one of them, he could not recall from whom. 

*This penaion wu completely separate from the “industry 
pension” referred to in Count 24; the Uniou had nothing what¬ 
ever to do with the Association pension (A. 469s). 

** Defendant Hoff testified that Glaaaer was so distraught 
over the actions of the Association that he threatened to expose 
the fact that he had furnished copies of Association documents 
to the Union over the years unless defendant Hoff helped recom¬ 
mend a lawyer to him. Tliis, according to defendant Hoff, as 
much as compassion. led him to help Glasser at this time (A. 
B0ea-09a; GX 26A; DX G). 
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Tlie relevant bank Mtatementa produced by the defenae— 
avtiilable to but never aiibpoenaed by the govemviient—re- 
vetiled that neither defendant Hoff nor the Union paid 
Anolik. Glaaaer aaid he had destroyed all of hia records 
(GX 26; DX AE, AF, AG, AH, AI, AP, AQ, AK; A. 
Ulu-94a, 208a-12u, 164a-66a). 

B—^The Strike Force Investigation and the Alleged 
Obstmction of Justice (Count 24) 

In February 1972, the New York Joint Strike Force 
began investigating the fur industry with particular empha- 
aia on an incident in January 1972 concerning the Union’s 
efforts to combat contracting. The investigation was pub¬ 
licised throughout the industry (A. 361a-62a, 429a, 96a- 
96a).* 

In February or March, 1972, Glusser received a tele¬ 
phone call from a Detective Civitano, who requested a 
meeting to discuss matters conc-erning the fur industry. Ac¬ 
cording to Glaaser, after several unproductive meetings 
with government officials, interspersed with alleged meetings 
with defendants Stofsky, Hoff and Gold **—during which 
they assertedly told him not to say anything to the govern¬ 
ment—a Strike Force attorney, Gerard Hinckley, apparently 
offered Glaaser immunity on April 4, 1972 ***—before he 
had implicated anyone in any wrongdoing (A. 95a-98a, 
103a-04a). 

Anned with a grand jury subpoena (GX 9) and having 
l)e«>n promised immunity, Glaaser said he contacted defen¬ 
dant Stofsky and asked him to meet him at Tiffie’s Restau- 


* This incident ultimately led to the separate charges con¬ 
tained in Indictment 78 Cr. 616. (See n.*, p. 2, supra.) 

** Ali three defendants denied meeting with Glaaser during 
the period, although defendants Stofsky and Gold did meet with 
him on April 4, 1972 at Tiffie’s Restaurant. (See pp. 14-16, 
infra ). 

*** Hinckley was not called as a witneas by the government. 
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rant, a coffee ahup in Uego Park, Queens. Olaaaer testified 
that defendants Stofaky and Gold came to the meeting at 
Tiffle’a, but that Mr. Hecht, who had been asked to come, 
did not appear. At the meeting, Glasaer claimed he said 
that he did not intend to be a ‘^tsy”, that he needed a 
lawyer, and that he asked defendants 8tofsky and Gold to 
recommend one to him.* He said that defendant Htofsky 
then told defendant Gold to call Harold Oammer, the 
Union’s attorney, and that defendant Gold retained after 
makin g a telei^Kme call and told them that an attorney 
by the name of Hammer was recommended to him.** 
Olasser farther testified that defendant Stofsky suggested 
that he take the Fifth Amendment and farther said: “We 
will help you get your [industry] pension. We will pat 
it through where yon don't have to appear before the 
Oommittee, the usual okay" (A. 148a). 

Olasser said that he was unable to appear on the return 
da}' of the subpoena because of illness, and that Mr. Ham¬ 
mer secured him an adijoumment, for which Hammer sent 
Olasser a bill (GX It) which was never paid. Upon his 
recovery, Olasser did testify in the grand jury implicating 
defendants herein for the first time (T. 286-88). 

The above testimony formed the entire basis of Count 
24, which charged defendonts Htofsky and Gold w'ith obstruc¬ 
tion of Justice. Rut this testimony was not only at variance 
with the testimony of defendants Stofsky and Gold, it was 
also contradicted by documents readily available to the 
government For example, although Olasser insisted that 
defendants Stofsky and Gold had promised support for 

* Count 24 charged that the defendants “offered" an attorney 
to Glaaser, not that he asked them for one. (See Point V, infra). 

** Arthur Hammer shared offices with Harold Cammer, but 
had no other relationship with him (A. 826a). 



hiH industry peiiHioii during the alleged April 4, 1972 meet¬ 
ing at TifTie’s Restaurant, the unrefuted ducumentation 
introduced by the defense established that Glasser’s pension 
hud already been approved in October 1971 and that a 
letter to that effect hud been mailed to him at that time 
(I>X Y; DX Z; 1)X AA; OX 8). In fact, the Acting Exe¬ 
cutive Becretarj- of the Health & Retirement Fund of the 
Fur Industry te.'ftifled on the defense case that because 
of Qlasser’s uninterrupted length of employment in the 
fur industry and because of his age, be was automatically 
eligible for his pension; nothing the Union or the Associa¬ 
tion could have done on April 4, 1972 could have prevented 
his receiving it (T. 378; A. 458a-59a; T. 1434). 

In addition, the records of the Health & Retirement 
Fund clearly revealed that Qlasser bad already started 
receiving his pension payments on April 1, 1972—^three 
days prior to bis alleged conversation with defendant 
Stofsky at Tiffie’s Restaurant. Thus, Olasser’s testimony 
that he did not l>egin to receive bis industry pension until 
approximately one year after his meeting with defendant 
Stofsky at Time’s Restaurant was clearly perjurious—per¬ 
jury which could easily have been avoided by the govern¬ 
ment investigation (T. 1433, 286). 

Defendant Htofsky did not deny meeting, at Qlasser’s 
re<|uest, in Time’s Restaurant on April 4, 1972, but his 
account was quite different. He testified that he was in 
Hecbt's omce on that afternoon and received a telephone 
call from Glasser asking that both meet him at the restau¬ 
rant in Queens. Hecbt apparently could not attend and 
defendant Stofsky asked defendant Gold—who was fam¬ 
iliar with Queens—to drive him to the restaurant. Defen¬ 
dant Htofsky testified that Glasser told him at the res¬ 
taurant that be was quite concerned about his problems 
with the luternal Revenue Service and that the Strike 
Force Attorney, Mr. Hinckley, was concerned about money 
be had obtained from manufacturers and not reported on 





hit income tax.* He conceded that Olamer had aaked him 
to recommend an attorney and that he did aak defendant 
Ctold to call Cammer which ultimately reaulted in Ham- 
mer’a repreaenting Olaaaer. Bnt, he aaid, he made no offer 
whatever either to pay Hammer or to reimbnrae Mr. 
Glaaaer for any payment to Hammer, and that there waa 
no mention of Oiaaeer’s penaion at ali (A. 362a-66a).** 

C—Glaaaar’s Sabatantivc Teatimony 

Presaed to explain the moniea he had received from 
manafactnren, Qlaaaer claimed that a portion of each pay¬ 
ment waa given to v *1008 Union olBciala during the period 
1967 to 1969. He teatiflod shout aeparate converaationa and 
receipta of approximately |16,000 from aix mannfacturera: 
8am Sherman, Harry Heaael, Sam Baker, Karl Schwart* 
banm, Sol Ck>hen and Daniel Oinaberg. Of theae, only Daniel 
Olnaberg teatifted at the trial, although all, with the excep¬ 
tion of Mr. Baker who waa dead, were available to do ao 

*Glauer at first testified that he ccjld not recall if the 
subject of the Internal Revenue Service came up during hia 
original conversation with Detective CiviUno, but, when pressed 
on croaa-examination, admitted that it did. And Glaaser’s potential 
problems with the Internal Revenue Service, had he not cooperated 
with the govemnjent, were enormous (see pp. 26-29, 87-41, 
infra). Thus, at least to this extent, defendant Stofsky’s version 
waa corroborated (A. 146a-46a, 8Sla'82a). 

** Glaaaer testified that defendant Gold said nothing of sub- 
sUnce at the Tiflle’s meeting. Further, defendant Gold testified 
that although he did call Cammer at defendant Stofsky’s request, 
Ilf ikjI In ||{g office at the time. He did not reach Cammer 
until about 7:00 p.m. that evening, a fact confirmed by Cammer, 
who testified for the government. Cammer testified that he gave 
defendant Gold Hammer’s telephone number, and that Hammer 
later told him be had contacted Glasser or his son and obtained 
an adjournment for him. He said that the Union did not pay 
Hammer’s bill in connection with his services for Mr. Glasser 
(A. 150a, 467a-fi8a, 824a-2«a). 
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luul the governuient cbotieu to give them uae immunity.* 
Conaequently, only UlaMer’H word aa to the ■ubetunce of 
the transactions between himself and these manufacturers 
was before this Jury, with the exception of Ginsberg who 
testified only that he had given money to Glusse**, without 
actual knowledge of whether Glasser pocketed the money, 
as the defense contended, or passed it on, as he testified 
(A. 198a).** 

1.^—Sherman Bros. (Counts 1, 6-8, 23 and 27) 

Glasser said that in the summer of 1967 he had a con¬ 
versation with lien Sherman, one of the principals of the 
Sherman Bros., during which Ben Sherman asked whether 
he could get him permission to give out some work to 
coutractora.*** After this conversation, Glasser said he 

* Shsrmsn, HosmI, Schwsrtzbsum and Ck>hrn were indicted 
on the testimony of Mr. Glasser. Their trials were scheduled to 
proceed subsequent to the trial of the four Union oflkials. After 
the verdict in this case, Sherman, Bessel and Cohen entered 
pleas of guilty to the charges against them; Schwartsbaum 
stood trial and was convicted. All received fines, none was sen¬ 
tenced to imprisonment. At the time they entered their pleas 
of guilty, Messrs. Shemun, Bessel and Cohen said they had no 
knowledge aa to whether Mr. Glasser pocketed the money they 
paid him or actuaily passed it on as Glasser testified in this case. 

** Ginsberg testified as follows: 

"Q. And with respect to the one thousand dollar pay¬ 
ment that you made to Mr. Glasser, you don’t know what 
Mr. Glasser did with this money, do you? A. No. . . . 

Q. For all you knew, Glasser could have pocketed that 
money? A. That’s true” (A. 198a). 

^**’rhe defense counsel produced documentary evidence, equally 
available to the government, proving that Ben Sherman died on 
January 18, 1966. Consequently, this conversation, if it took 
place at all, could not have taken place in the summer of 1967, 
But, on cross-examination, even when confronted with the fact 
that Ben Sherman had died a year and a half prior to the time 
Mr. Glasser had said he had this conversation with him, Mr. 
Glasser refused to change his testimony (DX AO; A. 107a-08a). 








went to defendant Huff, and told him of Shenoau’e 
request, to which defendant Hoff agreed. Ulasser said 
he thereupon went back to the Hherman brothers and 
they agreed to pay |1,000 per year to give out con¬ 
tracting, the payments to be made in semi-anuual in¬ 
stallments, one in July and une in December. Ulasser 
that after he spoke with defendant Hoff, be also told 
defendant Gold of the Sherman arrangement.* Ulasser also 
fjMifJflpd that sometime in 1969, he received a telephone 
call from Sam Sherman indicating that defendant Lage- 
oles bad entered bis shop, noticed a number of coats on 
racks in Sherman’s vault, and became suspicious that goods 
were being manufactured by contractors. Ulasser said he 
went to the Sherman shop, told defendant Lageoles to 
wait outside, requested and received flOO from Sherman 
and gave it to defendant Lageoles. Thereafter, he said, 
the 11,000 a year was divided four ways with Mr. Ulasser 
keeping one quarter and defendants Hoff, Uold and Lage- 
oles receiving the remainder (A. 51a-59a).** 

Ulasser bad some dilHeulty explaining the contracting 
complaint that was hied against Sherman Bros, on Jan¬ 
uary 10, 1968—during the period when Sherman was sup- 
posedly {laying him. At that time, Sherman Bros, was 
fined 1200, and Ulasser said he deducted that amount from 
his next payment. But he could not explain why the com¬ 
plaint was filed at all if, in fact, he had paid Union 
officials to prevent such action. Neither could he ex¬ 
plain the fact that defendant Lageoles filed the complaints 
for contracting in August 1970 against the Sherman firm 

* He did not, however, contact the business agent for the 
firm, a man named William Woliner—to whom he testified be 
never gave any money—although in the grand jury, Glasser had 
said that the business agent was the primary Union official to 
out contracting complaints and if the business agent was 
not paid, payments to higher officials would not prevent contracting 
complaints (A. 116a-17a, 181a-82a). 

** According to Glasser, all transactions with the defendants 
were separate and independent of each other (A. 66a). See 
Point II, ia/ra. 
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—deHpite the fact that OloiiMcr claimed defendant LageolcH 
had l)een receiving money on behalf of Sheiinan for pro¬ 
tection againat juat auch Union preaaure (OX 3; A. 59a- 
61a, l'0a-20a, 139a). 

The defense contended that if it were the fact that 
Olaaaer had paxaed on money he may have received from 
Hlierman to Union olBcialM, the complaint and consequent 
flue in January 1968, an well aa the complaint filed in 
.\ugnat 1970, would not have been tiled. 

2 .—Harry Heaael (Chateau Creations) 

(CounU 1, 9-lS, 23, 27) 

Although for a number of years Chateau C'reations had 
nut been manufacturing fur garments but so-called “fake 
furs”, it continued to be under contract to the Furriers 
Joint Council. Because the company was not a fur manu¬ 
facturer, the Union was particularly sensitive to the pos¬ 
sibility that it could at any time decide to enter into a 
contract with the International Ladies Garment Workers 
Union—whose employee beneflts were lower—rather than 
the Furriers Joint Council, resulting in a loss of jola* for 
the Union. Thus, very little pressure was put on this 
particular shop by the Union staff (A. 444a-46a). 

Nevertheless, Glasser testified that Hairy Hessel, prin¬ 
cipal of Chateau Creations, called him sometime in 19(i7 
and asked him if he could give out work to contractors, 
since he was not making furs at the time (A. 61a-62a). 

OlasstT said he sfsike to the business agent for the flmi, 
fb-ymour Atlas—now dead—and then to defendants Gold 
and Hoff, who, according to Glasser, agreed to the request. 
Glasmr claims he emphasised to defendants Gold and Hoff 
that Hessel was not a fur manufacturer and should be per- 
mitte<l to send out work to contractors (A. 62H-64a). 






OlaMer said be then returned to Heeael and agreed on 
a price of |2,000 a year with quarterly payments in April, 
July, October and December (A, 64a). 

Sometime in 1969, Atlas was removed as busineet. ugent 
for the shop and replaced by defendant Lageoles. Qlaaser 
recounted that on one occasion defendant Lageoles entered 
the firm's premises and allegedly noticed non-Unioii 
people working there. He claimed be then persuaded 
Lageoles to go downstiUrs, gave him |126—part of the 
money he said he had just received from Hessel—and “that 
was the end of the questions about the non-Union help, 
and that was the end of any other questiona” Incredibly, 
on cross-examination, Olasser claimed that Hessel had kept 
it a secret from the Union that non-Union people were 
employed despite the fa< t that such employment was neces¬ 
sarily well known to all the workers In the shop—Union 
and non-Union—and certainly to the Union business agent 
(A. 66a-67a, 127a). 

Despite these inconsistencies, Qlaaser insisted that in 
1969 he received four 1600 payments from Hessel which he 
said he shared with defendants Gold, Hoff and Lageoles by 
giving them 1125 each, but he could not recall either the 
locations or order of the payments (A. 327a). 

S^BresUn Baker (Counts 1 and 27) 

Qlaaser testified that Baker called him in July 1968 
and asked him for i)ermiHsion to give out some work to 
contractors. Within a week, Qlaaser said, he spoke to 
defendant Hoff and told him of Baker’s request, adding that 
Baker would be willing to pay for such permission. Ac¬ 
cording to Qlasser, defendant Hoff agreed. Qlasser re¬ 
turned to Baker and they agreed on a price of $1,000 pay¬ 
able twice a year—once in July and once at the end of 
the year (A. 68a-71a). 





OlasMr testified that be received two ffiOO payments 
from Kaker in 196U, of which he kept one-half and gave 
the other half to defendant Hoflf (A. 71a, 78a-'74a). 

Although the government sought to imply that the Union 
took no action against Baker sul>sequent to the alleged pay¬ 
ment, one of its rebuttal aptnesses, Henry Katrher, testifieil 
that the Union bad indeed pressed a complaint against 
Baker for contracting w’hich was ultimately resolved in 
1970 by the payment of a fine in the amount of |600 (A. 
72u-78a, 608a). 

4.—Karl Schwartabaum (Counts 1, 18<21, 27) 

(llasHer testifietl that during a conversation with 
Hchwartzitaum in 1968, Bchwartsbaum asked for protection 
for his firm from Union pressure when he “jobbed” (A. 76a- 
76a). 

(llasser said he then contacted defendant Hoff, told him 
the substance of Hchwartxbaum’s request, and that defen¬ 
dant Hoff assented. QIasser said be then went back to 
Scliwartsbaum and agree<l on a price of |900 a year (A. 76a- 
77a). 

He said he received |900 from Bchwartzbaum in 1968 
and kept half of it. Glasser further testified that he re¬ 
ceived three $300 payments from Bchwartzbaum in 1969 
and that on one occasion he gave flOO to Harry Jaffee, the 
business agent of the Schwartzbaum firm, who hatl acci- 
de]itally noti(*ed evidence of jobbing on Bchwartzbaum’s 
premises (A. 77a-78a). Although Jaffee confirmed that 
he had received money from (llasser during the |ierio«l 1967 
to 1969 concerning the Si-liwartzliaum shop, he c«iuld not 
I'emeinlier the exact amount or the circumstances of such a 
payment (A. 336a-37a).* 

* Defendant Stofsky testified that he had suspected, but 
could not prove, that Jaffee was corrupt and that he had taken 

[Footnote continued on following page] 
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On direct examination, Glaeaer teatifled that he was 
unaware of any fine impoaed upon Schwartxbaum during 
thin period relating to Jobbing violationa. But documentary 
information—available to, but not aonght by, the government 
—indicated that in May 1969, during the alleged prote<-- 
tlon period, Schwartabaum’a drm, along with others, was 
actually struck hy the Union because of jobbing. The strike 
resulted in a fine to Mr. Schwartsbaum of |400—^almost 
half the alleged payment supposedly made to prevent Union 
harassment (A. 78a, 121a-22a). 

Apparently forgetting Olaaaer’s direct testimony with 
respe<t to the dates of alleged payments, the prosecutor, 
upon redirect examination elicited the obviously erroneous 
testimony that the May 1969 strike occurred before 
8<-hwarUl)aum began making payments, although Olasser 
said the payments had begun in 1968 (A. 170a). 

6.—Sol Cohen (Corinna Furs) (Counts 1, 14 and 2S) 

Olasser testified that in 1968, 8ol Cohen told him that 
he wanted his firm to start work earlier than the hours 
prescribed in the Agreement without being penalised by the 
Union. Olasser said he then spoke to defendant Oold, who 
was in charge of overtime violations, and told him of 
Cohen’s request. Olasser indicated that defendant Oold 
agreed. The price agreed upon between Olasser and Cohen 
was 1100 a month during his “season” and |60 a month dur¬ 
ing other parts of the year. Olasser testified chat under 
this arrangement he received approximately t300 f400 from 
Mr. C<dien during 1968 and 1969 and shared these payments 
adth defendant Oold (A. 78a-82n). 

gteps—long before the inveatigstion began—to deny him a poai- 
tion with the Maater Furriers Guild, whose President confirmed 
the basis of defendant Stofsky’s negative comments (A. 871a, 
489a). The defense urged that Jaffee never forgave the Union 
Isaderahip for vetoing that Job. 
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The defense urged that since overtime violations were 
only randomly enforced, the (xlds that ('ohen or any manu¬ 
facturer would get caught, without a complaint by a 
worker, were slim. 

e^Daniel Ginsberg (Daniel Furs) (Counts 1, 15 and 23) 

In April 1969, Daniel Ginsberg—at the suggestion of 
his foreman—met with Olasser and asked if he could ar¬ 
range permission to give out work to contractors. Glas- 
sei- reportedly asked Ginsberg to give him a list of 
names of people he wished to use for contracting, and said 
he told him that he wanted |1,000 in cash to Iw paid after 
the list was approved (A. 83a-86a, 186a-89a). 

Subsequently, Ginsberg did give Glasser the |1,000, 
but without any indication with whom, if anybody, it was 
to be shared. Glasser teBtifie<l that he shared the 11,000 
with defendant Gold and said that he told defendant Gold 
the name of a particular contractor that Ginsberg wished 
to use (A. 189a, 86a). 

In October 1969, defendant Hoff, on a trip to California, 
observed garments later traced to Ginsberg, and became 
suspicions that Gin8l>erg wtis contracting in violation of 
the Agreement. Thus, on his return to New York, defen¬ 
dant Hoff dire<-ted that an inrestigaticm be made of Gins¬ 
berg’s iKmks. Ginslierg testifle<l that although he did en¬ 
gage in contracting after April 1969, he had camouflaged 
the transactions on bis hooks by indicating that they were 
for jobbing, rather than contracting (GX 13, 14; A. 601a- 
02a, 193a-96a). 

The government offere<l in evidence a list of contractors 
prepared by a Tnion representative from Ginsberg's books, 
pnrp«n'te«ny to show that the Union had knowledge of this 
contracting anti did not prose<-ute it. H»>wever, the list 
did not show any such thing, since the books had reflected 






mostly jobbing. Indeed, the government’s own witnewj, 
Hidney Beliis—the Association representative who handled 
the Investigation—confirmed that the evidence ha<l shown 
only jobbing with the exception of a single contracting 
transaction involving 14 rabbit garments with a value of 
1179 (OX 15; A. 201a-08n). 

While this complaint was pending, Olasser claimed to 
have spoken to defendant Stofsky and told him that he 
had paid defendant Gold *500 to prevent contracting prose¬ 
cution, He said he urged defendant Stofsky not to prose¬ 
cute the Ginsberg complaint for fear of a scandal in the 
market (A. 87a-88a).* 

Olasser further testified that he had previously spoken 
to defendant Gold, but that defendant Gold had told him 
that there was nothing he could do about the Ginsberg 
investigation: “I have no control over it,” defendant Gold 
reportedly said. In light of this, Olasser was unable to 
explain why he had paid defendant Gold at all (A. 87a- 
88a, 124a-2te). 

Indeed, on cnws-examlnatiou, Olasser went so far as 
to say that he could not possll.ly have protecte<l Mr. Gins¬ 
berg against being caught for contracting, despite his as- 
sertedly corrupt relationships with defendants Hoff and 
Lageoles, the shop’s business agent, with other manufactur¬ 
ers (A. 122a).** 

• Defendant Stofsky denied having such a meeting with 

Glaaaar (A. 861a). . , , 

•* On cross-examination, the following exchange took place. 

“Q. So that you really couldn’t have protected Mr. 
Ginsberg againet a busineae agent finding contracting on 
the shop, is that correct? ... A. I couldn’t protect him 
because 1 had nothing to do with that shop. I moan, If 
he got caught, that would be hla tough luck” (A. 122a). 
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The Uniun’H dtH'iHion not to prosecute Ginsberg wan 
iictnully based not upon Jack Olasser, but upon wholly 
legitimate reasons. First, as noted, there was a complete 
luck of evidence of contracting; the evidence revealed only 
Jobbing with the exception of one minor contracting trans¬ 
action (A. I96a-96a).* 

Secondly, Giusberg hud l)een contemplating starting 
a new line of manufacture by the end of 1969, and in con¬ 
nection with this, no longer needed certain Union employ¬ 
ees. Indeed, Ginsberg had already laid off some employ^ 
(«s. Aware of this development, defendant Hoff decided 
not to prosecute the complaint for fear that harassment 
of GinRl>erg might cause the layoff of a number of addi¬ 
tional Union workers (A. 196a-96a, 504a). 

That defendant Hoff’s Judgment in this regard was 
correct was confirmed by Reiss, who said on the govern¬ 
ment’s case that in his opinion—based upon his long ser¬ 
vice with the Association—even if Ginsberg bad been prose¬ 
cuted on the evidence then available, he probably would 
liave i-eceived only a warning. Thus, rather than irritate 
Ginsl>erg at a time when his favor was desired in the 
overall interests of the Union, he was not prosecuted 
(A. 202a). 

D~-Thc Concedediy Perjured Testimony 

On January 30, 1974, prior to trial, defendants served 
Jack Glasser with a subpoena ducen tecum seeking produc¬ 
tion of his income tax returns and bank documents for 
the period 1967-1972 (DX I). These dtamments were 
crucial to the defense case, because the defendants always 
contended that no money which Olasser may have obtaine<l 

* The enforcement of the jobbing provisions, it will be re¬ 
called, was uncertain. Supra, p. 8. 





from the manufactaren on whatever pretext, had ever 
been paaaed on to the Union ofllcialH, and, farther, because 
defendant Htofsky testified that the major subject of the 
conversation at Tiffie’s Restaurant was Glosser’s concern 
over avoiding an income tax prosecution. On the first day 
of the trial, Olasaer produced only his 1972 income tax 
retorn. When asked what had happened to the remaining 
docnments called for in the subpoena, he testified that 
when he moved to Florida in September 1973, he threw 
ont “everything that . . . [he] bad no use for . . (A. 

l«4a).* 

The one tax return which was produced by Glasser indi¬ 
cated interest on income in the amount of f6,161, said to be 
earned from various savings bank accounts in the New 
York area. On cross-examination, Glasser confirmed that 
his interest income was earned from approximately f120,000 
deposited in these accounts (DX H; HI). In addition, 
Glasser’s 1972 tax return indicated - dividend income on 
securities testified to by Glasser to be worth about $18,000 
(A. 161a-62a). 

When asked bow be could have amassed such capital 
on a salary that ranged from $15 a week in the 1930s to 
$225 a week in 1970, Mr. Glasser testified—later proven 
to lie perjurionsly—as follows: 

“Q. When did you receive the $120,000 that you 
put into the savings banks? A. When did I receive 
it? 

Q. Yes. A. I never received it. 

Q. When did your wife receive it? A. W’ell, my 
wife happened to be the furrier—a daughter of one 

* “Q. You’re telling this Court end jury that you threw out 
bankbooks? A. Everything. 

Q. Cancelled checks? A. Everything that had weight to it. 

Q. Bankbooks have a lot of weight? A. Oh, yes. 

Q. Very heavy? A. Oh, definitely” (A. 166a). 
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of the leading; fur iiiauufuctureni of the 1930ti aud 
1940ti. We were married in 1934. For the firnt 
ten yearx of our married life we lived with our 
in-lawH, niy father-in-law and my mother-in-law. They 
paid for everything, rent, food and clothing. My 
father-in-law paeaed away in 1940. He left an eatate. 
Part of it w'ent to my wife. My mother-in-law paaaed 
away in 1944. She left an eatate. Part of that estate 
went to my wife. Moat of the money belongs to my 
wife” (A. 163a). 

The perjury did not atop there. When aaked whether 
hia interest income was reported on hia earlier tax retuma, 
Qlaaaer lied: 

“A. lutereat income? Mr. Abramowitz, we have 
reimrted every nickel that we ever got in intereat 
or otherwise. 

Q. Since 1940? A. Every nickel” (A. 166a). 

After the trial, Ulaaaer—faced with new evidence diacov- 
ered by defendants—admitted that he failed to report al¬ 
most 960,000 in income which he earned from 1967 to 1970 
(A. 760a). 

Olaaaer also lied when asked what he did with hia 
share of the total amount of 915,000-916,000 which he teati- 
fled he received from manufacturers from 1967 to 1969. 
He testified at the trial that he did not bank his share 
but rather spent it, but after the trial—again faced with 
defendants’ evidence—he claimed that money he receivefl 
from uianufactiirers was depoaite<l in the bank—his latest 
attempted explanation for the suspicious cash deposits (A. 
743a-44a). 

Without che<-king available documentary evidence which 
might have suggeste«l that he was lying about the inheri¬ 
tance, the government chose to call on its direct case Betty 





OIa«er, Jack Glaaner’s wife. The substance of her testi¬ 
mony in toUU waa later admitted by the government to 
have been perjurious. 

Mr*. Olasser testified that upon her father’s death she 
received approximately ffiO.OOO as an inheritance and upon 
the death of her mother she received another |30,000 to 
»40,000 as an inheritance. This was subsequently proven 
false; there waa no such inheritance (A. 178a-79a). 

Bhe testified that she always held poesession of the bunk 
books, and was unaware of any deposits made by her hus¬ 
band without her knowledge. Subsequent to the trial, it 
was discovered that the bulk of the casli capital of the Glas- 
sers was deposited between 1967 and 1969 both by Betty 
and Jack Glasser (A. 18'ia-82a, 713a-40a). 

Mrs. Glasser also testified that as part of the estote left 
by her mother she received valuable jewelry which she said 
she still had. Subsequent to the trial, in an effort to ex¬ 
plain away some of the cash deposits discovered by defense 
counsel, she apparently now says that some of the jewelry 
a-as sold and she reullE«l over $10,000 on said sale which 
she now says was deposited in the bank sometime between 
1967 and 1969 (A. 108a, 743a). 

While the defendants were able to produce some docu¬ 
mentary evidence casting a sulsitantial doubt that the money 
in the bank accounts of the Glassers came from inheritances 
from Mrs. Glasser’s parents,* they were unable to present to 

* DX AM and DX AN are certified copies of the estate 
papers of Mrs. Glasser’s parents, indicating that Mrs. Glasser, 
at most, received approximately $1,200 from the estate of ^r 
father and at most 11,600 from the esUte of her mothw. ^ 
spite this, the government continued to urge the jury that the 
inheritance story was the truth stating that the Glassers must 
have received money from Mrs. Glasser’s parenU outside the 
esUte and “under the Uble” and stressing that Glasser had no mo¬ 
tive to lie because he had complete transactional immunity. Be¬ 
cause of the verdict, it is likely that the jury credited the prosecu¬ 
tor’s argument (A. 628a; T. 1884-86). 
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thin Jury the later-diiicnvered poeitive proof that the hulk 
of the Olaaaera’ HavingH were (Je|K»Hited in oa*h between 1967 
and 1970, not in the 1940*8. 

The defendanta obtained' such proof that the Qlaaaera’ 
Mtory of the inheritance waa flatly perjorioua only after the 
trial when they were able to obtain depoeit slipa for the 
Gluaaera' accoiinta. The amount of the caah depoaited in 
this period exceede<l by at leaat flve timea the total amount 
of money Glaaaer teatifled he received from manufacturers 
during the life of the alleged conapiracy. Thua, if avail¬ 
able to thia jury, thia evidence would have atrongly ad¬ 
vanced defendanta’ contention that Glaaaer had pocketed 
all money he obtained from manufacturers and paaaed 
none cf it on to Union offlciala. 

Upon receiving documentary information aubaequent to 
the trial, defendanta mode a motion for a new trial, which 
waa deni'Nl without argument, without a hearing and 
partially on the baaia of an er parte aubmiaaion by the gov¬ 
ernment containing details of Glaaaer’a new version of the 
“facta” (A. 698a-779a, 791a.808a), 

ni— Waiter Stiel (Counts 1, 16, 17 and 23) 

On March 29, 1968, William Woliner, busineaa agent 
for Walter Stiel’a Union fur manufacturing company, flied 
a contracting complaint charging that Btiel’a Arm waa giving 
out contracting to Victor Lust, another Union manufac¬ 
turer (GX 16). 

Stiel denied the contracting charge and claimed that 
he had merely purchased garments from Lust while hia 
shop waa fully employed—the type of “jobbing” permitteti 
by the Agreement. Since Stiel hatl dealt with Lust, him- 
aelf u Union manufacturer, there was, according to the 
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Union, insufficient evidence upon which to prosecute the 
complnint (A. 592a-98a). 

It developed, however, that Lust had apparently given 
out Stiel’s order to contractors, for on November 19, 1968, 
Lust admitted cmitracting violations in connection with 
this transaction and agreed to pay a negotiated fine of |750 
and to employ another Union finisher (DX AT). 

Stiel testified that Lust bad informed him of the fine 
in November, 1968, but recoiled at the notion that Lost may 
have asked him to reimburse him for this fine because it was 
Btiei’s—not Lust’s—work which was sent to the contractor. 
Btiel did say, however, that sometime after his conversation 
with Lust, he met defendant Gkild on the street and asked 
him if the contracting complaint could be settled peacefully. 
According to Btiel, defendant Gold told him that he would 
let him know and—a week later—said that he could pay 
|750 to settle the matter. Btiel testified that he gave de¬ 
fendant Gold $360 in his office no-one else present and 
paid the balance of 8100 in J- lary 1969 (A. 234a, 216a- 
18a). 

According to Btiel, his partner, Martin Btern, was aware 
of the arrangement with defendant Gold, but Btem was 
not called as a government aitneas. Instead, presumably 
to corroborate Btiei’s testimony, the government introduced 
a piece of scrap paper from a diary dated March 20, 1969 
listing the serial numbers of |350 in United Btates currency 
(GX 24). On the bottom of the exhibit a-as the notation 
*'12/21/68 G”, written, Btiel said, by his office girl. Btiel 
testified that this list represented the money he paid to de¬ 
fendant Gold ut the end of 1966 (A. 219a-21a). 

Mr. Btiel a-aa unable plausibly to explain, however, why 
he would he using a calendar for 1969 as scrap papa* for 
events which he said took plat'e in 1968, nor could be ex- 
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plain whj he would have made a liat of aerial numbers of 
money he claimed he iwid out (A. 219a-20a, 231a-33a).* 

IV—Daniel Groaaauui (Counts 1-5, 2S, 25*26, 32-SS) 

Daniel Qroaxman, now an executive with Richlon lu- 
ternational, a conglomerate owning a number of fashiiin 
production and retail companies with whom OrosHman 
merged in 1972, testified that during the period 1067 to 
1972, he w’aa the principal of a number of fur-related cor¬ 
porations including Harry and Dan Orosaman Furs, Inc., 
HAD Qrossman, Inc. and several others (T. 650-53). 

Grossman’s for operations—like his father’s before him 
—were all non-Union until 1959, when after considerable 
Union pressure, including strikes and picketing, he union- 
IsihI one of his corporations—H & D Grossman, Inc. Al¬ 
though H & D Grossman, Inc. did sign the Agreement 
with the Union, Grossman testified that he continued the 
other corporations, principally Harry &. Dan Grossman, 
Inc., as non-Union (A. 240a-42a). 

Grossman testified that the H A D Grossman, Inc. Union 
shop manufactured garments worth approximately 9350,- 
000 a year with 8-10 Union workers. On the other hand. 
Hurry and Dan Grossman, Inc.,—the non-Union shop— 
wholesaled gurments worth approximately 92 , 000,000 a year. 
“Wholesaling”, or buying completed garments from smaller 
manufacturers for resale at a profit, required no workers 
on the premises of the manufacturing operation. Because 
of this fundamental difference between the two operations 
—wholesaling and manufacturing—the Union workers em¬ 
ployed by H & D Grossman, Inc., and the business agent, 

* He said he had no knowledge of how the government came 
to poaseea GX 24 and speculated that his partner may have 
given it to the prosecution. When asked about its coatants, 
which more likely represented ea$h receipts, Stiel apparently 
cams up with this explanation (A. 288a). 
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defendant Hoff, never, daring the relevant period, could 
have had objective evidence that GroasniairH operationa 
extended beyond bin manufacturing buHineaa. Indeed, ac¬ 
cording to defendant Hoff, attempta to gain acceBa to the 
booka of the non-Union corporationa were rebuffed by Groaa- 
mnti bimaelf (A. 241a-43a, 245a, 528a-32a).* 

Although GroBHman te8tifle<l that extenaive evidence ex¬ 
isted that he waa contracting through Harrj’ and Dun 
Groasman, Inc.—the non-Union wholesale operation—he 
said there was no evidence of contracting on the booka 
of H It D Groannan, Inc.—the Union manufacturing opera¬ 
tion (A. 244a-45a). 

Despite this almost foolproof system in camouflaging 
his contracting operation, Grossman testified that he made 
four |6,UOO payijents to defendant Gold during 1970 and 
1971. He said he met with defendant Btofsky in the early 
part of 1970 at the Charles Restaurant in Manhattan, at 
which time he claimed to have informed defendant Btofsky 
that he had been paying a man named Harry Koch |12,000 

• There U no doubt that the Agreement in effect during the 
relevant period prohibited Groeaman’e "double corporation" 
operation. In thoee years, the Agreement clearly provided 
that no employer could share premises with any other Arm 
engaged in the manufacture, production, jobbing, or retailing 
of fur garments unless such person or Arm was in a contractual 
relationship with the Union (GX 2, Article XIV, Sec. 1). But 
the Union's theoretical rights to consider all corporations ***■• 
Grossman as Union corporations did not substitute for lack of 
proof that other corporations were operating from the same 
premises as H A D Grossman, Inc. during the relevant period. 
In fact, it was not until 1972 when all of Grossman’s operations 
became part of Rlchton International, that the Union was able 
to obUln copies of all booka relating to Grossman, whereupon he 
waa forced by th* Union to take on more Union workers. See 
pp. 85-86, infra. 
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a year and had had no Union problema.* Daring thia 
(‘onvemation at the Charlea Reataurant, OroHaiuan allegedly 
told defendant Htofaky that he would be willing to continue 
paying |12,000 a year to prevent any diaruption of hia 
buaineMH with Union problema (A. 245a-48a). 

A few weeka later, according to Qroaaman, defendant 
(iold came up to Qroaaman’a premiaea and told him the 
price would be |15,000, but Qroaaman aaid he balked and 
told defendant Qold that the price waa |12,000. In order 
to check defendant Oold’a authority, Qroaaman aaya that 
he apoke with defendant Btofaky, who apparently told him 
that he could deal with defendant Qold (A. 248a-49a). 

QroaMinan teatifled that he made four f6,00U paymenta 
to defendant Qold—in April and Bepiember of 1970 and 
1971 (A. 249a-51a, 255a-56a). 

Qroaaman explained that he generated the large auma 
of caah uaed for the alleged payotfa by arranging with 
akin dealera to aubmit flctitioua or inflated billa to Qroaa- 
luan’a companiea indicating aalea of akiua which were either 
non-exiatent or on which the price waa inflated. Upon hia 
payment of theae billa by check, the dealera, according to 
Qroaaman, refunded an agreed-upon amount of caah leaa dia- 
coiinta kept by them (A. 256a-57a; QX 28, 30-35; DX O; P). 

* Harry Koch, who died in early 1970, was neither a Union 
official nor a fur manufacturer; rather, Groeaman testified that 
Koch was a known loan shark in the industry, from whom Gross- 
man admitted he had once borrowed some money (A. 288a-90a, 
S67a). 

On cross-examination, Grossman revealed that he actually 
had paid Koch some |24,000-|26,000 a year. Since Koch was 
not available to testify at the trial, it was never established 
whether or not Koch, being a loan shark, was threatening Groasman 
with exposure to the Union of his enormous contracting operation 
secreted in another set of books under another corporate name 
(A. 290a-92a). 
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On Orotwinan’H direct examination, the government pro¬ 
duced only invoiceM and cbecka from skin dealers which 
corresponded in time and amount to the sums Orossmun 
said he paid defendant Oold. On croHs-examination, how¬ 
ever, Grossman admitted that his illicit cash transactions 
far exceeded the amount he said he paid to defendant Oold 
—but the government prodiice<l no evidence from any of 
the dealers to prove exactly how much unreported cash 
Qrossman generate<l during this period (A. 268a-71a, 276a, 
292-93a).* 

OroBsman explained that he used the additional cash to 
bribe buyers in the industry, but coubi not give exact 
figures and precise details as to which buyers were paid 
and in what amounts. When it was suggested that Gross- 
man might have kept some of the cash for himself, along 
with a denial, came a concession that such a thought would 
not be preposterous (A. 271a-76a, 282a-86a).** 

There was no corroboration of Grossman's testimony 
concerning the alleged bribes, even though the government 
introduced some of Grossman’s ledger books for 1970 and 

* Grossman testified to about 980,000-$100,000. When asked 
by defense counsel to search for and produce the invoices and 
checks forming the bases of these transactions, Grossman re¬ 
turned the next day with documents said to be from these skin 
dealers. Coincidentally, the documents he produced, along with 
those introduced during his direct examination, represented |80,- 
000-1100,000 (DX 0; A. 277a-79a, 806a-06a). 

In preparing the record on appeal, the government acci¬ 
dentally revealed to defense counsel another such invoice and 
check, relating to some |66,000 worth of skins, which was not 
turned over to the defense counsel during the trial, even though 
all such documents were requested fR- 40). See p. 4S n.*, infra. 

** Grossman conceded, however, that all these cash and com¬ 
mercial bribery transactions were illegal and could have resulted 
in a series of prosecutions against him had he not claimed to 
have given some of this cash to defendant Gold (A. 271a; T. 
790-91). 
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1071 which indicate a large amount of contracting. Ah 
noted, defendant Hotf teHtitied that (IroHHiuan hud denied 
access to all of his books not related to H & 1) Urossmau, 
Inc. (OX 37, 38; A. 251a-53a, 521a-22a).* 

In the beginning of 1971, UrosHinau sold hiH companies 
to Bicbtou International, merging them all into one entity 
called “Dan Grossman Fur Division of Richton Interna¬ 
tional”. After the merger, the Union was successful in 
{lersuuding Urossman to increase the number of Union 
workers in bis shop and in examining—for the first time, 

* Defendant Hoff testified that Exhibits 87 and 88 dealt with 
corporations of which he either was unaware of or which Gross- 
man told him were defunct. In fact, the exhibits themselves are 
labelled “Harry and Dan Grossman Furs, Inc.’’—the non-Union 
corporation—but the pages inside the ledger books indicate “Dan 
Grossman Corporation’’, obviously yet another corporate vehicle 
used by Grossman. Consequently, there was no evidence from 
the books introduced by the government to indicate that the 
Union was aware of the large amount of contracting engaged in 
by Grossman (A. 624a-26a). 

Nor did the testimony of Grossman’s contractor, William 
Poulos, corroborate Grossman. Poulos, now employed in Gross¬ 
man’s union shop, testified that on several occasions during the 
period 1966-1972, defendant Gold visited his premises, sought per¬ 
mission to rummage through his factory, and viewed the skins 
which were on the premises. Since Grossman’s skins were on the 
premises, and, according to Grossman and Poulos, had Grossman’s 
seal—"DHG”—affixed to them, defendant Gold, it was urged, must 
have been aware that Grossman was contracting. But, the fact 
is that no Union official, including defendant Gold, had any right 
to be on the premises of any contractor since the Union had no 
contractual relationship with them. Indeed, both defendants 
Gold and Stofsky testified that attempts to enter the premises of 
any contractor had often resulted in the police being called, and 
the moat that defendant Gold ever succeeded in his function as an 
organizer, was to get into the showroom—never the factory. More¬ 
over, even if defendant Gold had seen the seal, there was no testi¬ 
mony that he recognized it or attached any significance to it 
whatsoever (GX 48; A. 316a-18a, 470a-71a, 404a, 422a, 482a-S3a). 
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according to the defendants—books reflecting the entire 
scope of his operation, including contracting, ultimately re- 
Milting in a flne of $10,000 imposed by the Impartial Chair¬ 
man (A. 616a-17a, 302a, 266a, 582a, 523a; DX N; OX 36). 

ARGUMENT 
POINT I 

Defendants* Motion for a New Trial Baaed Upon Newly 
DiseoTered Evidence of Perjury Committed During the Trial 
by the Government’s Chief Witness Shonld Have Been 
Granted, and Their Convictions Should Therefore Be 
Revcned and a New Trial Ordered. 

A—^Introdnetion 

On April 22, 1974, ilcfeuilautH filed a iii<>'i(m for a new 
trial lumed upon evideuce discovered subsequent to the 
trial that the chief prosecuti<»n witness, Jack Ulaaser, had 
committed perjury during his testimony regarding his ac¬ 
cumulation of over $120,000 in cash. The defendants urged 
that their convictions—based, at least in part, upon per¬ 
jured testimony on a material issue—could not properly 
be permitted to stami, and that the government had breached 
its obligations under lirady v. Maryland, 373 U.B. 83 
(1968). 

Although spei'itically finding that (ilasser had “engaged 
in an effort to conceal information and hud given false, 
or deliberately misleading, testimony” at the trial, and 
conceding the documentary evidence would have “had a 
dramatic impact” if p. isented to the jury, the court l>elow 
denied the new tiial motion. The trial court held that it 
could not conclude thjit “if the jury in the trial just com¬ 
pleted had known of this new evidence of cash defKsdts, 


1 




or the fact that Glaawi- lie«i alwiit the aource of hig gaviui™, 
it would probably have reacheil a different vewllot an 
acquittal; or that thia new evidence would prolwbly'pro- 
«iuce an acquittal .m letrial” (A. SOSa-OCa). It ig reepect- 
fully gubniitted that thia deciaion waa Iwth factually and 
legally erroneoua. 

B—The Factual Basic for the New Trial 

As indicated in the Statement of Facts herein {tupra, 
pp. 25-29), the defense in this case waa centered upon 
defendants’ contention that while Glaaser may have taken 
money from various manufacturers, he did not pass that 
money on to the defendants; rather, the defense attempted 
to shoM that Olasaer deceived these maiiufactui-era into be¬ 
lieving tfcfit be waa making payments to the Union to 
avoid euforcemeiit of the Agreeinenfa anti-contracting pro¬ 
visions, but that he then kept the money he received for 
himself knowing that the Union had inaufflcieut staff to 
police contracting in any event (A. 794a-95a). 

Thus, since defendants were attempting to show that 
(ihujser had l»een keeping the money he took, his financial 
situation became a highly material issue. In order to 
obtain information concerning that issue, the defendants— 
prior to trial—unsuccessfully moved for discoveiy of 
Olasser’a bank documents and subpoenaed his tux returns 
for the years 1967 through 1972 as well as all of his other 
financial records (A. 711a). 

On the first day of the trial, however, Olusaer produced 
only his 1972 tax returns (DX U), claiming to have dea- 
ti-oyed his copi of all the others. This return reveule<J 
the large interest income which led to the explanation on 
Olasser s crom-examiuaUon that his wife had inherited the 
principal—♦12«,0(W—yeui-s liefore (see pp. 26-27, «upra). 
hollowing Olasser’s testimony, the government called his 
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ik'lfe an a wltnena for the sole pur|Kme of corroltorating 
OUuner’a explanation of this |120,000, ami Hbe affirmed tiiat 
the money ha<l been inherited more than two det-adea earlier. 
Throughout hia teatimony, Olaaaer inaiate<l that during 
the yeara 1967, 1968 and 1969 he received only about 
fl5,000 or 116,000 from fur manufactui-era (A. 167a), of 
which he laid he retained for himaelf a total of only aome 
16,000. 

Having diacovered what the court below referred to 
aa thia “amoll fOTtune” (A. 801a) which Olaaaer had ac¬ 
cumulated, the defendanta firat, immediately aerved aub- 
poenaa dtice$ tecum on the three banka liated on Olaaaer’a 
1972 return, requeating the recoi’da of hia and hia wife’a 
accounta and aecond, requested that the government pro¬ 
duce the remaining original tax returns from the Internal 
Revenue Service files for their inspection. On February 
16, 1974, over the govemment’a objection, the court did 
(mier the production of these returns, and they were pro¬ 
duced on February 20, 1974 (OX 51; DX 8, T). The records 
produced by two of the banka disclosed accounts that were 
not opened until 1971 and 1972 and in which there was 
little activity and no cash depoaita. The records produced 
by the East New York Savings Hank on February 21, 1974 

_after the government rested—did show two accounts with 

considerable activity, including a large number of depoaiU 
in the 1967 through 1970 period, but it could not be de¬ 
termined whether these deposits represented cash receive<l 
between 1967 and 1969. Since the other two bank ac¬ 
counts revealed large transfers of auma from one account 
to another, there were no good faith grounds upon which 
to conclude that the sums in the East New York Savings 
Bank were not similar transfers from other bank accounts 
of deiKwits made yeju-s earlier. Since the bank tninacripts 
did not on their face contradict the Qlaaaers’ aworn teati¬ 
mony that they had received the f120,000 from Mrs. 
Olaaaer'a parents years before, they would have proved 
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uuthing in theiiiHelreN, and thus were not intrudiiml into 
evidence on the defeuae caae. 

The defeudauta, of couiwe, continued to auapect that 
Glaaaer’a explanation for hia wealth waa untrue. During 
the trial, the defendanta obtained certified copiea of the 
probate pa|>era from the eatatea of Alra. Qlaaaer’a pareuta 
which revealed no auch inheritance, thereby auggeating that 
the explanation waa in fact contrived (DX Ail, AX). But 
even facetl with theae papers the government continuiNl to 
inaiat that Glaaaer had “no reason to lie” and even urged 
the jury in auinmation to disregard the probate papei^a 
and credit Ulaaaer'a explanation for hia wealth (A. fi2({a- 
28a). 

It waa not until March 7, 1974—a week after the trial 
had concluded—that the East New York Savings Hank waa 
finally able to provide defendants’ attorneys with photo¬ 
copies of actual deiMxrit slips for the Qlasser accounts. 
These deposit slips revealed, for the first time, that the 
Ulassera had in fact made large cash deposits during the 
19G7 through liKTl period. Deposit slips from other banka 
listed on the earlier tax returns subsequently revealed 
other substantial cash deposits during the same period. In 
all, the (llassera bad made cash deposits in three banka 
totalling approximately f57,000, almost half of Mr. Glasser’a 
life's savings and, aignificantly, far more than the total 
amount of money be said he received from manufacturers 
and retained for himself. With this evidence, it was then 
clear that Mr. and Airs. Glasser had lied in their testimony 
concerning the source of the 9120 , 000 . 

A highly likely source of these cash deposits—it is 
submitted—was the manufacturers from whom Glasaer ad¬ 
mitted taking payments. And thus, this evidence atrongly 
Hupp«>rts the defendants’ contention that Glasser waa tak¬ 
ing much larger paymeuts from maunfactiirera than he 
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testified to, and that he waa in fact keeping all the money 
he receiTcd rather than aharing it ^ith anybody. This i« 
more compelling becauae the bank records reveal no cash 
deposits after August 1970—the mwith in which the Asso¬ 
ciation uncovered the fact that manufacturers were paying 
Olassei^eepite the fact that Olasser remained in New 
York for almost three years thereafter. 

In opposing defendants’ motion for a new trial, the 
government submitted an affidavit of the Assistant United 
States Attorney in charge of the prosecution in which he 
summarised interviews he conducted with the Glassers 
regarding defendants’ newly discovered evidence. When 
confronted with the fact that the cash deposits conclusively 
disproved his prior explanation—that the money was in¬ 
herited years before—Olasser apparently first tried to ex¬ 
plain the entire |67,000 by claiming it constituted proceeds 
from “jewelry sales” (A, 797a). 8ubse<iuently, the prose¬ 
cutor said, Olasser claimed that he had in fact received 
from numerous fur manufacturers in addition to 
those he indentified at the trial, and that in each instance 
be passed a substantial portion of these monies to Union 
officials, usually one or more of the defendants in this 
ease. 

No details of these new charges were stated, but in 
support of this newly contrived explanati(Hi, the govern¬ 
ment—^In a highly iiregtilar procedure—submitted to the 
court an ea parte affidavit which it said contained further 
details of these alleged transactions with the defendants.* 
Over defendants’ vigorous objections (A. 764a), the court 
relied, in part, upon this sealed affidavit—which defendants 
had no chance to see or refute—in deciding defendants* 
new trial motion (A. 803a-04a). 

* Indeed, the fact of the "jewelry eales" explanation wa« 
only contained in this ex parte affidavit, and waa only revealed 
to the defendanU in the court’s written opinion denying the 
new trial motion (A. 797a). 







In addition to these newly revealed receipta from maiiu- 
faeturem, Glaaaer attempted to fill the gapa with aome 
atrauge expianationa of clearly auapicioua traiiaactioua, none 
of which were docuiuente<l or othei’wiae corroborated in 
any way (A. 74:>a-44a). Since no details were given, defen¬ 
dants had no way of ascertaining the truth of these new 
claims. Perhaps not suprisingly—but most conveniently— 
the total amount of cash rei^eived by the Olassers through 
these various newly revealed transactions amounted to ap- 
pntximately |57,000. 

Moat notably, however, tlie goveruinent’a attldant clearly 
demonatrated—and the government admitted—that Glasaer 
hud, in fact, perjured himself during the trial. Since 
even if hia new explanation of the source of hia funds is 
true—and there is no real basis for believing it is—it 
directly contradicts his trial testimony (a) that his |120,- 
UOd fortune came from his wife’s inheritance and (b) that 
the total amount of money he received from manufacturers 
during the period 1!>67 through 1970 was about f5,000 and 
that he never banked any of it (A. 798a). While it may 
not be surprising that Qlasaer would attempt to explain bis 
large cash deposits by further implicating the defendants 
so as not to risk further contradiction, it is unfortunate 
that the government, and the court below, credited Qlasaer's 
new story—again without corroboration—in order to deny 
defendants* new trial motion. 

C—^The District Court Opinion Denying Defendants’ 

New Trial Motion 

In its memurandum opinion dated June x'2, 1974, the 
court below found no prosecutorial misconduct and did nut 
discuss the effect of negligent non-disclosure of relevant 
evidence. The court then held that—despite the indepen¬ 
dently proven perjury of the government’s chief witness— 
the subsequent explanation of the jierjured testimony was 
sufficient to warrant denial of defendants’ motion. Essen- 






tUlly, the court fouud that becauee Qlaaaer had uow— 
without croaa-examination—explained the cash deposits by 
implicating the defendants further, defense counsel would 
be unable to attempt to use the evidence of the cash deposits 
as substantive support for the defendants’ theory at a new 
trial or even that it could have been used etfectively at the 
prior trial. 

The court did not even consider the possibiiity that 
Olasser's new explanations may be totally false. Nor did 
it consider the implausibility of a situation where a fully 
inununixed witness failed to disclose all information about 
the vei 7 ' same defendants he had already deeply implicated, 
and what effect this argument might have hud on a jury. 

I 

The court also concluded that denial of the motion 
was required because of “independent evidence’’ corrobo¬ 
rating Ulasser's story: one, the testimony of 8tiel and 
Qrossmau dealing directly with some of the defendants 
and not at all connected to Ulasser; two, the testimony 
of Ginsberg who said that he gave money to Glasser with 
the “understanding”—from Glasser only— that it was 
going to Union officials; three, the testimony of Uarr>’ 
Jaffee, a non-defendant ex-Union official who said he had 
accepted flOO once from Glasser (although there was no 
link whatsoever between that testimony and the defen¬ 
dants) ; and four, the relatively small geographical area 
occupied by the fur industry and inferences therefrom. 

It is respectfully submitted that the court’s decision 
was erroneous in two principal respects: first, in its hold¬ 
ing that the government had no obligation with respect 
to this matter under Bratly v. Maryland; and second, in 
its finding, without an evidentiary hearing, that the de¬ 
fendants’ proof of perjuiy was insufficient to warrant a 
new trial 
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D—The Government’s Failure to Conduct an Investigation 

and to Discioee Exculpatory Evidence 

Defendants subinit that the government was under u 
duty to turn over eTsalpatory material in this case, con¬ 
tained in the tax returns of its chief witness, anci that 
duty cannot be alwolved by the apparently negligent fail¬ 
ure of the government to conduct at least a routine in¬ 
vestigation to determine whether its principal witness was 
' testifying truthfully with resiMJct to his all^ations. While 

the duty would nut, of course, extend to every detail of 
i Glasser’s testimony, it did extend at least to the central 

question of whether monies receive<l by Olasser were ac¬ 
tually passed on to defendants, as he claimed, or whether 
they were kept by him. And this duty had added signifi¬ 
cance in this case because none of the alleged payments by 
Glasser to defendants was corroborated by other witnesses. 

The fact is that the new evidence demonstrating Glas- 
ser’s perjury—discovered by defendants after the trial— 
could (and should) have been discovered by the govern¬ 
ment prior to trial had it undertaken a reasonable investi¬ 
gation of records in it* otm potBension —the Glasser’s tax 
returiis for the years 1967-1972. If the government had 
examint-d those returns, it would have discovered, as 
defendants later did, the incongruous size of his bunk 
. accounts in relation to his salary. Under the principles 

of Hrady v. Maryland, nupru, and relate<l cases, the govern¬ 
ment was ohligatef] to have turned over such potentially 
exculpatory information to defendants prior to trial.* The 
duty to turn over exculpatory material does not depend 
uiK>n the pr<*sence or absence of a Bp«H ifi<- nnpiest,** nor 

* The government also breached its Brady obligation with 
respect to GX 29 id fsupra, p. S4 n.*). What is said herein 
concerning prosecutorial misconduct with respect to the Glasser 
material, applies equallv to this exhibit. 

** The defendants did request, in their pre-trial motions, dis¬ 
closure of all exculpatory material and, specifically, copies of ail 
bank documents relating to Jack Glasser during the relevant 
period (R, 2). 
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IV->Thc GoTcrnment’s Failure to Conduct an Investigation 

and to Disclose Exculpatory Evidence 

DefendantH Mubiiiit that the government was nnder u 
duty to turn over exculpatory material in this case, con¬ 
tained in the tax retnma of its chief witness, and that 
duty cannot be alwolved by the apparently negligent fail¬ 
ure of the governmeut to conduct at least a routine in¬ 
vestigation to determine whether its principal witness was 
testifying truthfully with resjject to his allegations. While 
the duty would not, of course, extend to every detail of 
Glasser's testimony, it did extend at least to the central 
question of whether monies receive<l by Olasser were ac¬ 
tually passed on to defendants, as he claimed, or whether 
they were kept by him. And this duty had added signifi¬ 
cance in this case because none of the alleged payments by 
Glasser to defendants was corroborated by other witnesses. 

The fact is that the new evidence demonstrating Glas- 
rier’s perjury—ilisi-overed by defendants after the trial— 
could (and should) have been discovered by the govern¬ 
ment prior to trial had it undertaken a reasonable investi- 
gBt^on of records in its otm possession —the Glasser’s tax 
re'urns for the years 1967-1972. If the government hatl 
eximined those returns, it would have disrovertsl, as 
defendants later did, the incongruous sixe of his luuik 
accounts in relation to his salary. Under the principles 
of Hrady v. Maryland, supra, and relate*] cases, tin* gfO’ern- 
inent was obligated to have tnrne*! over such potentially 
exculpatory inf«>nnution to defendants prior t«» trial.* The 
duty to turn over exculpatory material does not depend 
uiK)n the pr<*sence or absence of a sisHifi*- request.** nor 

* The government also breached it* Brady obligation with 
respect to GX 29 id (supra, p. S4 n.*). What is said herein 
concerning prosecutnrisl misconduct with respect to the Glasser 
mnterisi, applies equally to this exhibit. 

**The defendants did request, in their pre-trial motions, dis- 
cloaure of all exculpatory material and, specifically, copies of all 
bank documents relating to Jack Glasser during tiie relevant 
period (R. 2). 


45 


in rejecting the contention of the prosecution, and un¬ 
equivocally holding that the prosecutor had a duty to din- 
cloM such information, the court aaid: 

“Nor is the effect of the nondiHcloMiire neutralised 
because the prosecuting attorney was not shown to 
have had knowledge of the exculpatory evidence. 
Failure of the police to reveal such material evi¬ 
dence in their possession is equally harmful to a 
defendant whether the information is purposely, or 
negligently withheld. And it makes no difference 
if the withholding is by officials other than the prose¬ 
cutor. The police are also part of the prosecution, 
and the taint on the trial is no less if they, rather 
than the State’s Attorney, were guilty of the non¬ 
disclosure.” 331 F.2d at 846. Vf, Oiglio v. United 
Stat€$, 405 U.8. 150, 153-54 (1972). 

Since the returns were in the “possession” of the govern¬ 
ment, the failure to disclose them prior to trial resulted in 
a suppression, even if negligent, of evidence which would 
clearly have been of material value to the defense, a sup¬ 
pression requiring a new trial wherein the defendants would 
have the benefit of such information before a Jury. 

In United Statet V. Consolidated ixiundries (Jorp., 291 
F.2d 563 (2d Cir. 1961), this Court held that the govern¬ 
ment's negligent failure to turn over certain documents 
which were misplaced by the prosecutor uiaterially handi- 
ca|>pe«l the defendants in their cross-exuiuination of the 
principal witness thereby requiring reversal of their con- 
>ictions. On appeal from a denial of defendants’ motion 
for a new trial, the government contended that the missing 
ilocuments, rather than Iwing useful t4i the defendants, 
would have stiengthened the case for the prosecution. 
(The government advanced a similar—though circular— 
iirguinent here based on the Olassers’ “explanations” of 
the perjury.) 
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In rejecting the governiuent’H contention, this Court 
noted that the misaing file would have benetited defense 
counsel in cross-examining the government’s principal wit¬ 
ness, who—as was the case with Qlasser here—“at times 
not only contradicted his prior testimony but also was 

vague in his recollection-*’291 F.2d at 569. In ordering 

a new trial, the Court refused to speculate as to what 
might have developed had the witness been confronted with 
the missing documents during cross-examination,* and 
cited its own earlier language in United State$ v. Zhorovo- 
tki, 271 F.2d 661, 668 ('2d Cir, 1959 j, language which is 
equally pertinent here: 

“The prosecutor must be vigilant to see to it that 
full disclosure is made at trial of whatever may be 
in his possession which bears in any material de¬ 
gree on the charge for which a defendant is tried. 
In the long run it is more important that the govern¬ 
ment disclose the truth so that justice may be done 
than that some advantage might accrue to the prose¬ 
cution toward ensuring a conviction’’ (citation omit¬ 
ted). Sec also, United 8tate$ v. Keogh, 391 F.2d 138 
(2d Cir. 1968). 

In United Htates v. Miller, 411 F.2d 825, 83U-31 (2d 
Cir. 1969), this Court held that where a duty to disclose 
information has not been discharged, a new trial must be 
granted if there is a “significant i>ossibility that the undis¬ 
closed evidence might have led to an acquittal or hung 

jury-’’ Finding that such a possibility existed, the Court 

held that while negligence of tlie prosecutor in failing to 
make evidence available to the defense does re(|uire some 
showing of materiality, it noted that the standard is lower 
than cases in which there was no misconduct. And it 

*Hers, it is equally impossible to say what would have de¬ 
veloped at the trial had Glasser been confronted with documentary 
proof later obtained by defendants. 
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held that the puiMibility that the inforniatiun which wa« not 
di!4cloHed could have Iteeu uaed effectively for cruHa-exauiinu- 
tion waa aufScient to warrant a new trial. The Court said: 

“The test ... is not how the newly discovered evi¬ 
dence . . . would affect the trial jud|;e or ourselves 
but whether, with the Gtovemment’s case . . . aiready 
subject to serious attack, there was a significant 
chance that this added item, developed by skilled 
counsel as it would have been, could have induced a 
reasonable doubt in the minds of enough jurors to 
avoid a conviction.” 411 F.2d at 832. 

Here, as in .filler, had the tax returns of Jack Olasser 
been turmnl over to the defense prior to trial, they could 
certainly have Iteen sufiiciently useful to create a “signifi¬ 
cant chance” that the defense could have induced a reason¬ 
able doubt in the minds of enough jurors to avoid a con- 
vi«-tion.* 

It is res|)ectfully submitted that under these well-settled 
principles relating to prosecutorial suppression of evidence 
favorable to the defendant, a new trial is clearly required 
here. 

E—Whether or Not There was any Prosecutorial Misconduct. 

the Independently Proven Perjury of the Government's 

Chief Witness Required the Granting of a New Trial. 

Even if this Court should find that the government was 
not obligute<l to have turned over the Olassers’ tax returns 
to the defense, it is submitted that the newly discovered evi¬ 
dence of the Olassers’ perjury required the granting of a 
new trial. For, even accepting all the explanations given 
by the government, it is undisputeil that l>oth Mr. and Mrs. 

* While speculation cjncerning jury deliberations is usually 
not fruitful, it is significant to note that this Jury once reported 
it was "hopelessly deadlocked" on some counts—all related to 
Glaaaer (A. 687a; Ct. Ex. 18). 
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OlaMei* committed perjury in their testimony at the trial, 
and this perjury clearly requires a new trial. 

In Mesuroah v. United States, 352 U.8. 1 (1956), the 
United States 8n))reme Court held that where a chief gov¬ 
ernment witness was conceded to have committed perjury 
—there in a related proceeding—a new trial was required. 
In that case, the government, conceding the perjury of the 
witness, had requested that the Court merely remand the 
case for hearing in the District Court, because it claimed 
there was snfHcient independent evidence of guUt adduced 
at the trial. 

The Supreme Court refused to remand and ordered a 
new trial, holding that: 

“The dignity of the United States government will 
not permit the conviction of any person on tainted 
testimony. This conviction is tainted, and there 
can be no other just result than to accord petitioners 
a new trial.” 362 U.S. at 7. 

The Supreme Court specifically held that once perjury of 
a major witness is conceded, a new trial must l>e had with¬ 
out regard to whether there was evidence at the trial other 
than that of the |)erjured witness sulficient to sustain the 
conviction. 352 U.S. at 14. See aiso, Napuc v. Illinois, 360 
U.S. 264, 270-71 (1959), 

Here, as in Mesarosh, the trial was “polluted” by the 
Olassers’ perjnry, and the perjury resulted in a taint upon 
the convictions obtained herein which can only be re¬ 
moved by the granting of a new trial. Since the in¬ 
dependently proven perjnry was not merely cumulative 
of other im)ieachment evidence, and was not merely relevant 
to collateral matters but related directly to a central part 
of the defense case, the attempt of the court below to sns- 







tain tliiH conviction l»y reliance upon other non-perjured 
evidence of defendantK* guilt wuh wholly improper.* 

Moreover, under traditional HtandardH governing new 
trial luotionH, the deciaion of the court below denying de- 
fendanta’ motion waa erroneoua, aince it reated upon the 
unproven UNauinption that the diaaaera’ new explanation— 
the detaila of which not being diacloaed to the defendanta 
—were true, without at leaat holding an evidentiary hear¬ 
ing. Kee Kyle v. Unifed titatCH, 297 F.2d 507, 509 ( 2d Cir. 
1961). But neither the court below, nor thia Court, haa 
any way of knowing that, and reliance on auch an explana¬ 
tion w'aa aimply reliance on pure a|)eculation. 

Laatly, even if it were pro|)er for the court to look to 
other evidence in the caae in determining whether to grant 
a new trial, there waa no auch endence here. Of the three 
niiinufacturera who teatihed, two had nothing whatever to 
d<» with the tiauaactiona involving Olaaaer and did not 
corrolM)rute any of hia teatimony. The third, Mr. Ginaberg, 
tui-rely corroltorated Glaaaer'a teatimony aa to receipt of 
money, but added nothing to Glaaaer'a claim that he pasaed 
anch money on to defendanta. Mr. .laffee, a former Union 
olllcial, merely aaid that he had taken money from Glaaaer 
on one (K-caaion, hut aaid nothing whatever about the defen¬ 
danta. .\nd the fact that the fur induatry ia centered in a 
Hinall geogiaphic area providea no corroboration whatever 
for Glaaaer’a claima. Hee pp. 57-58, infra. 

The fact ia that Glaaaer’a teatimony waa uncorrolmraUHl: 
it waa hia word, and hia word alone, that the jury waa 

•The government’s contention that a new trial is not war¬ 
ranted because Glasser's new charges have precluded effective 
use of the new evidence by defendanta is nothing but speculation. 
The fact is defendants had absolutely no way of knowing that 
Glasser would at.empt to implicate them further, and have no way 
of knowing now what Glasser might say at a new trial. 
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uked to accept. And Hince Iuh word has now l)een uhown 
to have l»een materially falHe, it iu Hubmitted that a new 
trial must be granted. 

• • • • • 

In sum, either because of the governmeut’s failure to 
meet its obligation or because of the mendacity of its chief 
witness—for which it disclaims responsibility—the result is 
that defeniiaiits were deprived of verdicts based upon all the 
relevant facts. As the Supreme Court unanimously said 
recently in United Utatce v. Nveon, 42 U.HL.W. 5237, 5245 
(U.8. July 24, 1974): 

“The netsl to develop all relevant facts in the 
adversary system is both fundamental and compre¬ 
hensive. The ends of criminal justice would be de- 
feate*! if judgments were to l»e founded on a partial 
or speculative presentation of the facts. The very in¬ 
tegrity of the judicial system and public confidence in 
the system depend on full disclosure of all the facts, 
within the framework of the rules of evidence.” 

For all the above reasons, a new trial is mandated. 

POINT II 

There Was No Evidence of the Single Conspiracy Charged 
in Count 1 of the Indictment; The Convictions on That 
Count Should Be Reversed and Separate New Trials Ordered. 

('onnt 1 of the indictment charged all four defendants, 
together with other co-conspirators whose identities were 
suhs«Hpiently revealed by the Hill of Particulars (and 
amendments and supplements to it), with a single con- 
spira<y to violate Title 29 U.8.C. Section 18fi(b) and Title 
18 U.S.C. Se<tion 19«2(c). The defendants moved in the 
court l)elow for u dismissal of the ••(»unt on the ground 
that the government’s proof showed not one conspiracy but 
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multiple, aeparute and diatinct cunapiracieH, which waa 
denied both during and after the trial (T. 1053-1112; R. 
16; A. 806a). It ia reapectfully aubmitted that the cuurt’a 
ruling! in thia legard were totally erroneoua, and aeverely 
preJudiciaL 

A—Single—Multiple Conspiracy 

While the goveniinent presented much testimony alwut 
iu.-tual payments of money to the defendants, there was 
notably little teatimuny about what individual defendants 
and co^-onapiratora knew of the other’s actions. In fact, 
the evidence on the govemnient’a own case only supports 
the inference that all of the defendants and alleged co- 
eonapirators did not know or have I’eason to know that the 
others were participating in similar schemes. 

(llasstM- was iine(|uivocal in Ids testimony that he had 
kept all hia transactions secret from all of those with whom 
he dealt. There was no testimony that he had ever told any 
one manufacturer of any other manufacturer’s transactions. 
And as to the defendants, he testified, on the government’s 
direct case, as follows; 

“A. 51 r. Sabetta, at no time during all of these 
transactions did one know that the other was in¬ 
volved. ICach one was separate. 

You mean you didn’t tell them at least? A. 
For example, I wouldn’t tell Mr. (lold that Mr. HotT 
was involved or 1 wouldn’t tell Mr. Hotf that 5Ir. 
Gold was involved, or that the business agent was 
involved” (A. 65a). 

Neither did Ginsberg’s testimony support the inference that 
he knew that other manufacturers were paying any of the 
defendants, either directly or through Glasser. Indeed, he 
said that he did not even knt/w what happened to the money 
he gave Glasser, and that Glasser could very well have kept 
it {aupra, p. 17 n.**). Similarly, Htiel’s testimony related 
strictly to his dealings with defendant Gold; there was 
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no suggestion at all that he knew of other defendants 
or mannfactnrers engaged in similar actiTities. And, 
finally, while Grossman did testify that defendant Gold 
had intimated that other manufacturers were making 
payments through interme<liaries (A. 25Ua), Grossman 
did not testify that he conveyed any of this information 
to any other defendant or manufacturer. 

The government’s evidence, even in its most favorable 
light, reveals not one but fourteen separate agreements be¬ 
tween individual defendants and individual manufacturers, 
either in i>ersoii or with Glasser as an intermediary, each 
independent of the other and each complete in itself; it 
simply does not add up to the “single, overall conspiracy” 
which the government was reijuired to prove in order to 
sustain Count 1.* 

Because the government’s evidence so clearly demon¬ 
strates multiple conspiracies, classification of the facts 
into familiar conspiracy labels is difficult, if not impos¬ 
sible.** However, upon analysis the facts do reveal what 

* The fourteen independent transactions—none dependent 
upon the other for success—are as follows, with reference to the 
Statement of Facts herein: 

(1) Sherman-Glreser-Hoff (pp. 17-19); (2) Sherman- 
Glasser-Gold (Ibid .); (3) Sherman-Glasser-Lageoles (ibid.); 
(4) Hessel-Glasser-Gold (pp. 19-20); (6) Hessel-Glasaer- 
Hoff (/bid.); (6) Hessel-Glasser-Lageoles (/bid.); (7) 
Baker-Glasaer-Hoff (pp. 20-21); (8) Schwartzbaum-Glasser- 
Hoff (pp. 21-22); (9) Schwartibaum-Glasser-Jaffee (/bid.); 
(10) Cohen-Glaseer-Gold (pp. 22-28); (11) Gimiberg-Glaa- 
ser-(}old-8tofsky (pp. 28-26); (12) Stiel-Gold (pp. 29-81); 
(18) Grossman-Stofsky-Gold (pp. 31-36); (14) Glasser- 
Gold-Stofsky (cover-up with authorities) (pp. 18-16). 

** Conspiracies have generally been classified into three types: 
(1) the simple conspiracy; (2) the "chain” conspiracy; and (8) 
the “wheel” conspiracy. See, generally, Development$ in the Law 
—Criminal Conepinwy, 72 Harv. L. Rev. 922 (1969); Note, Fed- 

I Footnote continued on following page] 
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could be a claHnic “wheel” coiiKpiracy for the OlaHHer phase 
of the case and two, Kiiinller hut completely Hepurate, Kiinple 
conspiracies for the Stiel and Grossman phases. But 
even the “wheel” fails because there was no evidence 
that all the co-conspirators knew, or had reason to know, 
that others w’ere engaging in similar schemes with Glasser; 
at any rate, the two simple conspiracies are certainly mis¬ 
joined with each other and with the Glasser phase. 

For the t’oiirt's convenience, a schematic representation 
of the governintmt’s evidence concerning conspiracy is set 
forth in an addendum to this brief, following p. 80. 

eral Treatment of Multiple Conepiraeiee, 67 Colum. L. Rev. 387 
(1966). The simple conspiracy exists when each conspirator 
knows the entire scheme and all of the participants in it. See, 
e,g.. United Statea v. DeSapio, 436 F.2d 272 (2d Cir. 1970), cert. 
denied, 402 U.S. 999 (1971). The “chain" conspiracy—most fre¬ 
quently founJ in narcotics cases—exists when each conspirator 
performs one sv'p in a larger scheme, but is charged with con¬ 
structive knowledge of the entire scheme since he knows (or has 
reason to knew), by virtue of his own role, that others have 
taken part and/or will take part in the plan to effect a common 
goal. See, e.g.. United States v, BoreUi, 336 F.2d 376 (2d Cir. 
1964), cert, denied. 379 U.S. 960 (1966). The “wheel" con- 
I spiracy exista where there is a “hub”—a central figure or group 

I _and individual conspirators or "spokes” who deal only with 

I the hub. Here the spoke conspirators may be charged with 

knowledge of the entire operation only if they know or have 
' reason to know that others are engaged in similar schemes in¬ 

volving the hub. See, e.g., Kotteakoe V. United States, 328 U.S. 
760 (1946). The facts of this case as a whole certainly cannot 
be categorised as evidencing a simple conspiracy because there 
was no claim ever made that all defendants and co-conspirators 
knew or had to know the full scope of all of the schemes. And 
it is equally clear that it was not a chain conspiracy, as there is 
nothing in any one of the transactions testified to which neces¬ 
sarily required for their goal other schemes to precede or follow 
them. As indicated in the text, the facts most accurately refiect 
in part a wheel conspiracy and two smaller simple conspiracies. 



54 


In Kotteakos v. United States, 328 U,8. 750 (1946) and 
Blumenthal v. United States, 332 U.8. 539 (1947), the 
Snpreme Court of the United 8tate8 set forth the standards 
to apply in resolving single-multiple conspiracy problems. 
In Kotteakos, the Court held that the variance between 
the single conspiracy charged in the indictment and the 
muitiple conspiracies disclosed by the evidence was suffi¬ 
ciently prejudicial to require reversal. There, a central 
conspirator named Brown had acted as a broker placing 
fraudulent applications for loans under the National Hous¬ 
ing Act. Various defendants had obtained loans through 
Brown’s services, but each loan and each defendant was 
independent of the other. The government had contended 
that though the evidence may have disclosed multiple con¬ 
spiracies rather than a single one, reversal was not neces¬ 
sary because “the pattern was ‘that of separate spokes 
meeting at a common center 328 U.8. at 755. The 

Court found, however, that since the spokes were “without 
the rim of the wheel to enclose [them]’’. Ibid., reversal was 
required. 

In Blumenthal, supra, the defendants had been con¬ 
victed of conspiring to sell whiskej’ at unlawful prices in 
violation of the Emergency Price Control Act. They claimed 
that there was more than one conspiracy, as they did not 
know of the existence or participation of an unknown 
owner in the scheme, nor did they know that two groups 
of salesmen were involved. The Supreme Court, while 
affirming the conviction, was careful to distinguish the 
case from Kotteakos, detailing the diiTerence between a 
single conspiracy and multiple conspiracies: 

“The case therefore is very different from the 
facts admitted to exist in the Kotteakos Case. Apart 
from the much larger number of agreements there 
involve<l, no two of those agreements were tied to¬ 
gether as stages in the formation of a larger all-in- 
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cluHive foiiibiiiiition, all direfted to achieving a 
Mingle unlawful end or rewult. On thr contrary each 
ncparate agreement had its own distinct, illegal end. 
Each loan was an end in itself, separate from all 
others, although all were alike in having similar 
illegal objects. Except for Brown, the common 
figure, no conapirator waa interested in whether any 
loan except hia own went through. And none aided 
In any w’ay, by agreement or otherwise, in procuring 
another’s loan. The conapirwies therefore were dis¬ 
tinct and disconnected, not parts of a larger general 
scheme, both in the phase of the agreement with 
Brown and also in the absence of any aid given to 
others as well as in specific object and result. There 
was no drawing of all together in a single, over all, 
comprehensive plan.” 332 U.8. at 558 (emphasis 
added). 

It is respe<'tfiilly subinitteil that the evidence at the trial 
in this case clearly falls within the Court’s description of 
multiple conspiracies. Here, as in Kotteakos, there was 
neither any allegation nor any proof that any two of the 
agi-eements “were tied together as stages in the formation 
of a larger all-inclusive combination. . . .” Here, as in 
Kotteakos, there was neither any allegation nor any proof 
that then* was a “single unlawful end or result” to which 
all of the agreements were dirwted and there was neither 
any allegation nor any proof that any defendant helped 
any other defendant make his deal with Olasser or with any 
manufacturer. On the contrary, the proof here—us in 
Kotteakos—wan that “each separate agreement had its own 
distinct, illegal end,” and that each agreement “was an end 
in itself, separate from all others, although all were alike 
in having similar illegal obje<ts.” The conspiracies were 
“distinct and disconnected”; “[tlhere was no drawing of all 
together in a single, over all, comprehensive plan.” 
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Here, as in KoUeakoti, there was nu proof that one de¬ 
fendant helped another in securing the protection for which 
the manufacturer was paying. In fact, there was evidence 
directly to the contrary: It was Olasser, not any defendant, 
who said he had to pay I^ageoles to prevent him from filing 
complaints against Sherman Bros, and Chateau Creations 
some time after Glasser said he had paid defendant Hoff 
and defendant Gk)ld for such protection (supra, pp. 18, 20); 
it was defendant Hoff who started a contracting investiga¬ 
tion of OinHl>erg'8 firm sometime after Glasser said he paid 
defendant Gold to prevent such Union harassment {supra, p. 
23)*; it was defendant Lageoles, again without interference 
from the other defendants, who—after he allegedly had been 
paid—filed the fateful complaint against Sherman which 
resulted in Glasser’s downfall {supra, pp. 10-11, 18-19).** 

As noted, the government’s proof here showed fourteen 
separate conspiracies between manufacturers and Union 
officials to pay and rei-eive money. Eat'h of these agree¬ 
ments, us in Kotteakos, was an entity unto itself; the Glas¬ 
ser ag’^meiits varied us to which provision of the Agree- 

* Defendant Stofaky’e alleged agreement with Glasser not to 
pursue the Ginsberg matter because of defendant Gold’s involve¬ 
ment (A. 87a-88a), was, at most, a joining by defendant Stofsky of 
that particular conspiracy, because nothing was said by Glasser 
from which defendant Stofsky could have drawn the inference 
that either Glasser or defendant Gold were involved in any other 
similar scheme. 

** The testimony concerning the alleged obstruction of justice 
by defendants Stofsky and Gold in 1972 does not support the 
notion of a single conspiracy. The last of the Glasser-related 
payments was received around Christmas of 1969; the last 
of any of the payments allegedly received by any defendants was 
the last payment made by Grossman in September 1971. Thus, 
even assuming the existence of a single conspiracy, its goals 
would have been achieved with the last payment made to a de¬ 
fendant and any later conspiracy to conceal the earlier crimes 
would be a separate conspiracy as a matter of law. See Grutis- 
wald v. United States. 363 U.S. 391, 399-406 (1967). 
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un.'ut the manufacturer waDte<1 to violate, the Union offl- 
dal involved, the fre<|uency of payment and the amount 
of payment. The Htiel arrangement had nothing to do 
with the Groanmun arrangement and vice-vcraa; neither 
hud anything to do with the GlaaHer arrangements In sum, 
the success or failure of any one arrangement had no ef¬ 
fect oil any other. • 

111 ail effort to sustain Count One, the government sug¬ 
gested at trial (T. 1075-76)—and the Court apparently 
adopted (T. 1063; A. 793a)—a theory in support of a single 
conspiracy which can only be characteriseil as guilt by asso¬ 
ciation. The government arguecl that because of the compact 
nature of the fur manufacturing industry in New York City, 
the jury was entitled to infer that everyone in the industry, 
both Union officials and manufacturers, knew what every¬ 
one else was doing. This contention, however, is erroneous, 
both factually and logically. The evidence dealt only with 
the activities of eight of six hundred manufacturers of 
wliom only three testified. And, while there was testimony 
that the fur manufacturing industry is centered in a nine 
square lilock urea of .Manhattan, there was no evidence 
from which the inference could be drawn that everyone in 
the industry knew everyone else’s affairs. Indeed, the evi- 
tlence showed tliat the industry is comprised of over 1,000 
Union. noii-Union and contracting shops employing well 
over 5,000 workeiw in separate premises and is one in which 
competition lietween manufacturers is fierce. In fact, the 
motivation for individual manufacturers to violate the con¬ 
tracting provisions is the economic competitive advantage 
gained over other manufacturers who comply with the 
Agreement. Thus, the physical diineiisions of the fur mar¬ 
ket are immaterial since there is no ivaaon why one manu¬ 
facturer would tell another of his illegal (or even legal) 
luethisls of cutting costs. 

.More iinporlantly, there is surely no basis for the in¬ 
ference that, be< uum* of the compact nature of the industry. 
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any defendant wonld have known that other defendant! 
and co-conspirators were involved in a briber)’ scheme—an 
inference which might be permissible had there been any 
testimony that there was close suptfvision of the woi^ of 
any one Union official by any other or that working condi* 
tions were such that any conversation or passing of monies 
would have had to have been observed by other defmidants 
or co-conspirators. See, e.g., United Htatee v. O’Connell, 165 
F.2d 697 ( 2d ar.), rert. denied, 383 U.8. 864 (1948). But 
all the evidenc’e here pointed to wide discretion given each 
Union official in his duties and to the fact that much of the 
defendants’ time was spent outside of the offices of the 
Furriers Joint Council in the shops and on the streets of 
the fur niartcet Thus, the inference, if an;', to be drawn 
is that any one defendant would probably not know of 
the activities of co-workers or superiors. 

Thus, it is respectfully submitted that there is no basis 
in the record of this case upon s'hich the conviction for a 
single conspiracy can be justified. Indeed, in many cases 
where the facts s’ere much closer to a single conspiracy 
than this, courts have reversed jury verdicts because the 
evidence did not support the finding of a single conspiracy. 
See, e.g., United Statea v. Varelli, 407 F.2d 735 (7th Cir. 
1969); United States v. Goes, 329 F.2d ISO (4th Cir. 1964); 
Marcante v. United States, 49 F.2d 156 (10th Cir. 1981). 

B->PreJadieiaI Joinder 

Under the ruling at Kotteakos v. United States, 828 U.S. 
750 (1946), the variance lietween the indictment and the 
)>roof with raspe<-t to the conspiracy was inherently preju¬ 
dicial and was incapable of rectification. The judgments of 
i-onviction of all of the defendants <in Count 1 of the 
indictment must lie reversed and that Count dismissed. 

iteversal of the convictions on the conspiracy count re¬ 
quires new and separate trials for each defendant because 
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uf the prejudiciiil joinder of both the multiple conspirueieK 
and the remaining coiinta. While the Hupreme Court in 
KuHcakot, tupra, recognised that a finding of a few mul¬ 
tiple conapiracieM where one wait chai*ged would not always 
necessitate reversal, as in Berger v. United Statee, 295 U.H. 
78 (1935), it did hold that the joinder of eight separate 
'conspiracies was inherently prejudicial. A fortiori, the 
joinder here of fourteen separate conspiracies was pre¬ 
judicial. As the Kupreme (^urt said in Kotteakoa: 

‘‘We do not think that either (.'ongress ... or this 
Court . . . intended to authorise the Government to 
string together, for common trial, eight or more 
separate and distinct crimes, conspiracies related in 
kind though they might be, when the only nexus 
among them lies in the fact that one man participated 
in all. Leeway there must lie for such cases 
as the Kcrger situation and for others where proof 
may not accord with exact specifications in in¬ 
dictments. . . . But if the practice here followed 
were to stand, we see nothing to prevent its extension 
to a dosen, a score, or more conspiracies and at the 
same time to scores of men involved, if at all, only 
Hepurt‘.ely in them. The dangers of transference 
of guilt from one to another across the line separat¬ 
ing conspiracies, sniiconscioiisly or otherwise, are so 
great that no one really can say prejudice to sub¬ 
stantial right has not taken place.” 328 U.8. at 
773-74. 

Ill United Stotea v. VarelH, 407 F.2d 7:i5 (7th Cir. 
1909), the I8eventh ('ircult face«l a problem not diasimilar 
to the one here. The ('ourt wrote an extensive analysis of 
the question of prejudice in a multiple conspiracy case and 
conclndetl that, in the absence of the conspirwy count to 
jirovidc the m‘i‘detl nexus, joinder of defendants was im- 
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proper under Fed. R. Criin. P. 8(b).* It further held that 
under Kotteakoa, supra and Schaffer v. United States, 
362 U.8. 511 (1960), it wae required that: 

*‘[A]11 the defendants be retried on the substantive 
counts since the overwhelming gnilt as to some may 
have unduly influenced the jury as to others who 
were less involved. The Court in Kotteakos stated 
that where the instructions were not proper, it was 
possible ‘[n]ot only for ‘he jury to And that all 
of the defendants were parties to a single common 
plan, design and scheme, where none was shown 
by the proof, but also for them to impute to each 
defendant the acts and statements of the others 
without reference to whether they related to one of 
the schemes proven or another, and to And an overt 
act affecting all in conduct which admittedly could 
only have affected some.’” 407 F.2d at 747 (cita¬ 
tions omitted). 

By falling to dismiss Count 1, the court below per¬ 
mitted the jury to consider the acts and hearsay statements 
of all defendants and alleged co-conspirators against each 
other defendant whether or not the particular defendant 
was involved in the particular transaction.** Had the~e 
been separate trials, much evidence which this jury con¬ 
sidered against all the defendants would have been inad¬ 
missible against individual defendants. For example, if 
defendant Stofsky were tried alone, the vast bulk of the 
Olasser testimony—and all of the Stiel testimony—would 

*RuIe 8(b) of the Federal ..tules of Criminal Procedure 
makes the joinder here of all four defendants, without the pre¬ 
sence of the conspiracy count, improper, because there is no 
“same act or transaction” or “series of acts or transactions con¬ 
stituting an offense or offenses” in which all four defendants are 
alleged to have been involved. Moreover, without Count 1, the 
duplicity—charging of more than one crime in one count—of 
Ck>unt8 6, 7 and 9-12 becomes a prejudicial defect because of the 
misjoinder of the defendants named in those counts. See Franklin 
V. United Statee, 330 F.2d 206, 207 (D.C. Cir. 1964). 

**See Point III-B, infra, which deals with the inadmissibility 
of the hearsay statements generally. 
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have been inadmissible, and so on. Here, as in Varelli, 
tupra, the Court should order new individual trials where 
the prejudicial “spillover” effect of such evidence would 
be avoided. 

Finally, we must note that the immense investment of 
time, effort and expense by all counsel, the trial court and 
this Court, could have been avoided had the government 
looked realistically at its evidence 6e/ore the trial. Bee 
United titatea v. Branker, 396 F.2d 881, 889 (2d Cir. 1968). 

It io respectfully submitted that the lack of any evi¬ 
dence of a single conspiracy i-equires the reversal of the 
convictions on that count and the dismissal of the count 
itself, and that the misjoinder resulting therefrom is pre¬ 
judicial and requires the retrial of all defendants on the 
subsUntive counts of the indictment in separate trials. 

POINT lU 

Several Erroneous Rulings by the Trial Court Were So 
Pyejudicial as to Require a New TriaL 

X—The Testimony of Harry Jaffee was Improperly 
Admitted 

Oq its direct case, the government called Harry 
Jaffee, a former business agent for the Furriers Joint 
C«iuncil, who testified, in substance, that he had re¬ 
ceived monies from Jack Glasser after stumbUng upon 
apparent Agi-eement violations in a Union shop. He did 
not testify that he knew or had been told that other manu¬ 
facturers were making unlawful payments either directlj 
or through Glasser and he did not say he knen* or had 
been told that Glasser was paying the defeudanto or 
any other Union oflkials. Indeed, there was no connection 
whatever between JalTee’s testimony and the charges in 
the indictment. 
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Because of this, defendants moved to strike Mr. Jaffee’s 
testimony as both irrelevant and highly prejudicial. The 
court denied the motion—after initially granting it—oc the 
ground that although the government had not proven Mr. 
Jaffee to be a co-conspirator as alleged in the Bill of 
Particuluru, Mr. Jaffee’s testimony was relev.'int to the 
iaine of whether there was a conspiracy. 

There can be no dispute as to the substance of Jaffee's 
testimony. He testified only about his own corruption and 
that of Jack Olasser. He did not testify that he had any 
knowledge of any other unlawful activity and he in no 
way implicated the defendants. 

But the government apparently wanted the jury to 
draw two inferences—both equally invalid—from Jaffee’s 
testimony: first, that Jack Olasser’s testimony was truth¬ 
ful not only as to the specifics of Jaffee’s own corruption 
but on the general assertion that Olasser made payments 
to defendants in exchange for their cooperation in enabling 
manufacturers to violate the Agreement; and second, that 
because one Union ofllcial was corrupt, it was likely that 
the defendants were corrupt as well. Neither of these 
inferences would be proper: whether Jaffee was corrupt 
could have no liearing on the guilt or innocence of the 
defendants, since there was no allegation that he was a 
member of a conspiracy with the defendants. In fact, the 
court specifically held that the evidence would not snpiMirt 
the conclusion that. Jaffee was a member of the conspiracy 
alleged in the indictment (T. 1137). Nor was it proper 
for the court to permit the jury to infer that if Olasser 
[>aid Jaffee, he probably als<» paid the defendants. There 
is simply no evidentiary rule which permits proof of similar 
bad acts committed by a non-defendant non-co-conspirator 
to corrolmrate testimony as to defendants’ guilt. Bo long 
as the Olasser-Jaffee payoff was not a part of the con¬ 
spiracy claimed by the government, it was improper to 
permit the jury to consider it. 
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ThuN, as this teBtiinouy wan highly prejudicial and in- 
tiauimatory—in that it Huggested to the jury that Jatlee’H 
coiTuption wuH relevant in determining the defendants’ 
guilt or innocence—the court’s denial of defendants’ motion 
to strike it re«|uires reversal of the convictions on all 
counts. See United Staten v. Krulewitoh, 146 F.2d 76 (2d 
Oir. 1944), rev’d oh other yroundn, 336 U.8. 440 (1949); 
Lyda v. United Staten, 321 F.2d 788, 796 ( 9th Cir. 1963). 
8ee also, McCormick, Evidence § 185 at 438-39 (2d ed. 
1972). 

B—The Hearsay Statements of Alleged Co-Conspirators 

Were Improperly Admitted 

Over defendants* ol)je<tions, the trial court penuitte*! 
Olasser to testify to numero»is statements allegedly made 
by manufacturers to Olasser during the formation of ar¬ 
rangements for the alleged payoff schemes. We respectfully 
submit that this testimony violateil basic evidentiary prin¬ 
ciples, as reaflirineil by the Hupreme Court in United Staten 
v. Nixon, 42 U.H.L.W. 5237 (U.8. July 24, 1974) and this 
(Court’s holding in United Staten v. Unco, 476 F.2d 1099 
(2d Cir.), cert, denied, 414 U.8. 844 (1973). 

Olasser testitled to his conversations with Sherman, 
liessel, Cohen, Oinsl>erg, 8chwart*baum and Uaker, of 
whom only Oinsberg testifleil at the trial. It is submitted 
that the court erred in permitting Olasser’s hearsay testi¬ 
mony of the statements of the remaining manufacturers 
to stand because there was no independent evidence of the 
conspii’acv charged and, further, no independent evidenie 
of the meinl)ership of lH>th the defendants and the declarants 
in it. llecause of the prejudice inherent in that error, 
especially in the absence of limiting instructions by the 
court,* the convictions of all defendants should reversed. 

• Finding a single conspiracy, the court gave no instructions 
limiting the jury’s consideration of that testimony to any particu¬ 
lar defendant or defendants. See Point II, sapro. 
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It ie well-settled that in order to admit hearsay state¬ 
ments of an alleged conspirator under the co-conspirator 
exception to the hearsay rule, the prosecution must first 
prove the existence of the conspiracy and that both the 
declarant and the defendant against whom the hearsay is 
offered were members of it. Both must be shown by sub¬ 
stantial evidence independent of the hearsay, for the hearsay 
declarations cannot serve as the foundation for their own 
admissibility. This rule was most recently restated by the 
Supreme Court in United States v. Niwon, supra: 

“Declarations by one defendant may also be admissi¬ 
ble against other defendants upon a sufficient show- 
ing, by independent evidence, of a conspiracy among 
one or more other defendants and the declarant and 
if the de<-laration8 at issue were in furtherance of 
that conspiracy. The same is true of declarations 
of coconspirators who are not defendants in the case 
on trial. Dutton v. Evans, 400 U.8. 74, 81 (1970).” 
42 U.S.L.W. at 5243 and n. 14. 

In this case, htMvever, there was no proof—other than 
Qlasser’s own hearsay testimony—of a conspiracy of which 
Sherman, Bessel, Cohen, Schwartzbaum or Baker were 
members. Thus, allowing Olasser’s testimony to be con¬ 
sidered against all defendants, without this substantial in¬ 
dependent, non-hearsay proof of participation of the manu¬ 
facturers in the conspiracy, was improperly to permit 
Glasser to prove the entire conspiracy himself. 

The lack of independent corroboration of Glasser's tes¬ 
timony as to hearsay statements of alleged co-conspirators 
is also contrary to this Court’s holding in United States v. 
Puoo, supra, where this Court delineated a new test to be 
applied by the trial court. 

“[W]heii a co-conspirator’s out-of-court statement 
is sought to be offered without producing him, the 
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trial jud^e iiumt deteriiiiue whether, in the dreuni- 
Htancee of the ca»e, that Htateinent b«>ai-a Buflieient 
indicia of reliability to asaure the trier of fact an 
adequate Imsia for evaluating the truth of the decla¬ 
ration in the absence of any crosB-exaiuination.” 476 
F.2d at 1107. 

It i« submitted that there were no “indicia of reliabil¬ 
ity” of the statements Glasser attributed to Sherman. 
Ilessel, (’olien, Hchwartzbaum or liaker. Glasser did not 
testify any of them said that spec ific events would occur 
which later did occur, as in l‘uco, supm. Nor did the gov¬ 
ernment intrwluce any type of corporate i-ecord, which 
w«»uld not have been susceptible to a claim of privilege, to 
substantiate any of the payments Glasser claimed to have 
received. None were subject to cross-examination, Baker 
having died and the others having l»een indicted. 

If anything, the “indicia of reliability” showed that 
Glasser’s hearsay testimony was not reliable. For despite 
his testimony that manufacturei-s had purchased Union pro- 
te. tion, cross-examination disclosed a numl)er of situations 
where the particular manufacturers were cited for viola¬ 
tions of the very contractual provisions for which they had 
allegedly paid brilies. Thus, al>sent indei)endeut evidence 
of a conspiracy between the declarant and the defendants, 
the heai-say statements of the manufacturers should have 
been excluded.* 

•The government’s contention below that the hearsay atate- 
menta of the manufacturers were admissible as “verbal acta” does 
not survive analysis. To be admissible as a “verbal act,” sUte- 
ments must be made contemporaneously with the non-verbal con¬ 
duct. Wigmore, Evidence f 1776 (3d ed. 1940). Here, all the 
conversations with the manufacturers occurred before—sometimes 
weeks before—the actual act of payment by the manufac¬ 
turer. Since the acU were not contemporaneous with the asserted 
statements, the statements are not admissible as the verbal parts 
of acts. 

[Footnote continued on following page] 
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C—Tkc Govenimeiit’s "Missing Witness” Argument 

in Summation was Improper 

In its Requests to Charge, the government asked that 
the Jury be told that the manufacturers who did not testify 
were equally available to both sides (Ct. Ex. 10, Be¬ 
quest No. 31). The court denied the request and it reaf¬ 
firmed that denial before summations were given (A. 586a- 
90a). In denying the request, the court specifically told 
defendants’ counsel that he could comment on the absence 
of the witnesses in relation to burden of proof, but could 
not argue that the government could have given them im- 
mnnity. By denying the government’s Request to Charge, 
the court clearly instructed the prosecutor not to argue 
that the missing witntwses could have been called by the 
defendants and the coui*t specifically instructed the prose¬ 
cutor not to refer to the indictment of the manufacturers 
(A. 590a). 

Nevertheless, during his summation, the prosecutor, in 
fiagrant disregaixl of the court’s instructions, did refer to 
the missing manufacturers. He said: 

-a 

"Why have they not been called to testify to 
that? Why didn’t they simply walk np and say, 
*Oh, yes, we paid Jack Glasser; it had nothing to 
do with the union.’ Both tides have the subpoena 

Moreover, the “verbal acts" doctrine ia applicable mily.to a 
case where the acts themselves are not disputed and where only 
the intent of the participants is in issue. See, e.g., National Bank 
of the Metropolit V. Kennedy, 84 U.S. (17 Wall.) 19 (1878). But 
here, there was no proof—other than Glasser’a own statement— 
that he ever received any monies from Sherman, Hessel, Cohen, 
Schwartzbaum or Baker at all; there were no journal entries, 
petty cash vouchers or other documentary evidence introduced to 
support his claim, and thus the act of payment itself was disputed. 
Therefore, the statements would do more than show intent—they 
would bear on the act itself. Such a situation, under Kennedy, 
eupru, ia not the function of the verbal act principle. 
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potcer. It wan a crime, tbuugb, and if any of tbeae 
manufacturerM did foresee or intend these moneys 
would go to union officials, you may consider wbetber 
and how probable it is that they could be called 
by the Government to testify” (A. 622a) (emphasis 
added). 

Defendants motion for a mistrial was denied, but the 
court agreed to give an instruction in an effort to cure 
the error (T. 1878; A. 629a-30a). 

The court then instructed the jury merely that: 

“[FJor all practical purposes the manufacturers 
who are said to have been involved in the alleged 
crimes here are not available to be called by the 
defendants. Indeed, they are for all practical pur¬ 
poses unavailable to the Government as well, since 
the Government has apparently chosen not to apply 
for immunity for them” (A. 631a). 

Defendants objected to the instruction and again moved 
for a mistrial, which was again denied, although the court 
admonished the prosecutor for not observing its instruc¬ 
tions (A. 631a-32a). 

The prosecutor’s statement in summation was highly 
improper and the court’s “curative” instructions—inac¬ 
curately stating that the witnesses were “unavailable” to 
the government—were insufficient to cure the error. 

It is well-settled that it is permissible to comment on 
missing witnesst-s only “if a party has it peculiarly within 
his power to produce witnesses whose testimony would 
elucidate the transaction”, Orooes v. United Htatet, 160 
U.8. 118, 121 (1893), but that comment is improper if 
the witness “is equally available to the Government and 
is in a legal sense a stranger to the accused.” Milton 
v. United StatvH, 110 F.2d 556, 559 (D.C. CAt. 1940). 
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There was no dispute in this case that the missing manu* 
factnrers would have asserted their Fifth Amendment rights 
if called to testify by the defense—a fact made known to 
the government before his summation (A. 588a). Thus 
they were “in a legal sense . . . stranger [s] to the accused” 
and there can be no doubt that the prosecutor’s com¬ 
ments were improper as a matter of law. See Pennetcell 
V. United States, 363 P.2d 870, 871 (D.C. Cir. 1966). The 
unfairness of the prosecutor’s argument is highlighted by 
the undisputed fact—recognised by the court below (A. 
584a-89a)—that the missing witnesses were indeed avail¬ 
able to the government had it chosen to give them so-called 
“use immunity”. 18 U.8.C. §6001 et aeq* The court, 
however, in its “curative” instruction erroneously told the 
Jury that the witnesses were as unavailable to the govern¬ 
ment as they were to the defense. 

The argument made by the prosecutor was not only 
improper, but highly prejudicial, and the court’s additional 
instruction failed to cure the prejudice. In suggesting to 
the jury that the defendants were afraid to call the manu¬ 
facturers for fear that they might implicate the defen¬ 
dants, the prosecutor went right to the heart of the defense 
contention that Olasser kept all money given him by manu¬ 
facturers. Since the prosecutor, but not the jury, knew 
these manufacturers would have asserted their Fifth 
Amendment rights if called to testify and they were un¬ 
available to the defense, this implication was totally im¬ 
proper. Moreover, the prosecutor knew before his sum¬ 
mation that rather than being afraid to call the missing 
manufacturers, defendants had, in fact, attempted to secure 
their testimony (A. 688a). 

The court’s additional instruction given to the jury 
did little to remove this prejudice: the court’s instruction 
was in effect the same as the *^tness equally unavailable” 
instruction originally requested by the government and 

* Cf. Morriaon v. United States, 866 FAl 621 (D.C. Clr. 
1966), dsslinf with “trsnssctionsl” immunity. 
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rejected by the court. It gave the jury no aaaistance 
wliatever in determining what inferences, if any, could be 
drawn from the failure of either side to call the witneasea. 
Instead, the jury should have been instructed that no ad¬ 
verse inference could be drawn against defendants because 
of their failure to call the manufacturers as witnesses and 
that the prosecutor’s comments on the point should be 
disregarded. See Pennewell v. United Sintes, siipro, 3o3 
F.2d at 871. 

The result of the prosecutor’s argument was to preju¬ 
dice the jury impermissibly against the defense case and 
the court’s corrective instruction was inadequate to remedy 
the prejudice. Consequently, a new trial is mandated. 

POINT IV 

Defendants’ Convictions for Tax Evasion Are Improper 
and Should Be Reversed. 

Defendants Stofsky (Counts 26 and 26), Hoff (Count 
27) and Gold (Counts 32 and 33) stand convicted of in¬ 
come tax evasion, 26 U.8.C. § 7201, premised solely upon 
their alleged failure to report the illegal payments the 
government alleged they received. It is respectfully sub¬ 
mitted that all these counts must be dismissed because of 
the failure of the government to observe its own regulations 
before the institution of prosecution for income tax evasion 
and that, in any event, the evidence was insufficient to sus¬ 
tain defendant Stofsky’s conviction on Counts 26 and 26 
and that defendant Gold’s conviction on Count 32 must 
be revei-sed for improper venue. 

Failure to Afford Defendants a Conference with 
Government Officials 

The government was obligatetl by law to afford a (.•on- 
fereuce with government officials prior to indictment to 
those defendants they Intended to prosecute for tax-relatwl 
offenses. No such conference was given. It is respe< tfully 
submitted that this failure warrants the reversal of the 
tax evasion counts, because the institution of the prosecu¬ 
tion of these counts was defective. 
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laternal Revenue Rervice Regulation, 8e<-tion 601.107 
(b)(2), 26 C.F.R. 5 601.107(b)(2), requires that every per¬ 
son who may be the subjec^t of a recommendation for prose¬ 
cution for tax-related offenses be given a conference «ith 
officials of the government to give the prospective defen¬ 
dant an opportunity to explain his position unless com¬ 
pelling reasons exist to the contrary. No such conference 
was ever offered to any of these defendants and there 
was no reason shown or asserted why it could not have 
been. 


Once having promulgated regulations, the government 
may not ignore them even if such regulations were not re¬ 
quired by the Constitution or other laws, and a prosecution 
predicated upon a violation of the government's own regu¬ 
lations must fall, tiee, e.g., United States ex rel. Accardi 
T. Shaughnessy, 347 U.B. 260 (1954); United States v. 
Heffner, 420 F.2d 809 ( 4th Cir. 1970); United States v. 
Leahey, 434 F.2d 7 (1st ('ir. 1970). See also Bonita v. 
Wirtz, 369 F.2d 208 (D.C. Cir. 1966); United States v. 
Short, 240 F.2d 292 (9th Cir. 1956); American Broadcast¬ 
ing Co. V. F.V.C., 179 F.2d 437 (D.C. Cir. 1949); Nader v. 
Hork, 366 F. Rupp. 104 (D.D.C. 1973). 

Although United States v. Goldstein, 342 F. Rupp. 661 
(E.D.N.Y. 1972), api>ears to hold that the failure to hold 
such a conference does not render an indictment defective 
—and was relied upon by the lower court herein in denying 
defendants' pre-trial motion—that case is distinguishable 
from the instant one. In Goldstein, the government at¬ 
tempted to offer the defendant a conference, but the letter 
containing that offer was returned undelivered to the 
Internal Revenue Rervice.* In this case, no such offer 
was ever made. Thus, Goldstein does not stand for the 


* While none of the defendants other than Goldstein was 
offered a conference, 342 F. Supp. at 664, it appears that only 
Goldstein raised the issue. 


L 
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prupoBition that no offort to offer a conference is require<l. 
but only that reunonable etfortH to afford one ure Hufllcient. 

If, however, Goldstein Ih read to require n«» effort at all, 
it ia Bubmitted that it wan erroneously de<ide«l. First, the 
court’s holding that the di8min«al of an indictment be¬ 
cause of a violation of a procedure set forth in an Internal 
Revenue regulation would limit the plenary power of the 
grand jury to indict, missed the thrust of those regulations. 
They are aimed not at a limitation of the plenary imwers 
of the yrand jury but at the pnR-edures the prosecutor 
must employ before presenting the case to the grand jurj. 
tSecond, the Goldstein court’s reliance on Sullivan v. United 
States, 348 D.8. 170 (1954) was misplaced. In that case, 
the Supreme Court upheld the refusal to dismiss an indict¬ 
ment apparently obtainetl in violation of a Justice Depart¬ 
ment circular letter—never promulgateil as a departmental 
regulation—terme«l by the Supreme Court as “a housekeep¬ 
ing provision”. 348 U.8. at 173. However, in Goldstein, 
as here, the provision violate<l was a regulation duly 
promulgate<l pursuant to the authority delegated by the 
(Congress. As such, the government was bound to follow 
it and was reijuired to offer a conference.* 

For this reason the defendants’ convictions on Counts 
26, 20, 27, 32 and 33 must be reversed and those counts 
dismissed. 

B^Ths Evidence on Counto 25 and 26 Was Insafflcioit 

The only direct testimony relating to Counts 25 and 
26 came from Grossman who t€stlfle<l that he paid money to 
defendant Gold pursuant to a previous arrangement with 

* Nor, as it turns out, would such s conference in this case 
have been merely routine. Had the government afforded the de¬ 
fendants a conference, and heard their contentions concerning 
Glasser, the Internal Revenue Service might have uncovered Glas- 
ser’s suspicous finances prior to trial. See Point I, supra. 
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Stofsky. There was no testimony that defendant 8t<^sky 
ever received any part of any of the payments. Whatever 
the implications of such testimony are concerning defendant 
Btofsky’s liability for aiding and abetting substantive allega¬ 
tions of Union bribery, it is clear that such testimony is 
plainly insufficient to charge defendant Stofsky with actual 
receipt of Grossman’s payments for income tax purposes. 

In order to attempt to sustain the tax evasion charges 
against defendant Stofsky, the government elicited testi¬ 
mony from Internal Revenue Agent Anthony Passaretti that 
in determining whether defendant Stofsky was liable for 
income taxes on the Grossman paymer ts to defendant Gold, 
one-half of each year’s payments, or |6,000, was arbitrarily 
allocated to defendant Stofsky. He testified that he made 
this allocat'.on on the assumption that: 

“[WJhere there is no evidence as to the distribution, 
that all items of income and deduction are to be 
divided equally between members of a joint venture 
on [sic] a partnership” (T. 1024). 

It is respectfully submitted that there was no basis in the 
record for this completely arbitrary assumption or for the 
conclnsion that defendant Stofsky received any of the 
monies allegedly paid to defendant Gold.* Yet the court 
permitted Mr. Passaretti to give his '‘expert” opinion that 
not only did defendant Stofsky receive a part of those 
monies, but that he received one-half of them. 

It is well-settled that there must be evidence in the 
record to support an assumption made by an expert witness 
in giving his opinion. Atlantic lAfe In$. Co. v. Vaughan, 
71 F.2d 394, 395 (6th Cir. 1934) («[I]t [is] axiomatic 

* Indeed, if any such assumption could be made, under the 
fovemment’a single conspiracy theory, it could only have been 
that all the defendants shared in all payments, and that assump¬ 
tion would obviously have been improper. 
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that [expert teHtimony] uiuat be baaed upon conceded or 
proTed facta, and that a naked opinion, baaetl obvionaly on 
mere apecnlatioii and conjecture, doea not riae to the dignity 
of evidence . . . ; United States v. American Tobacco Co., 

39 F. Snpp. 9S7 (E.D. Ken. 1941). See alao, McCormick, 
Evidence, § 16 at 34 (2d ed. 1972). We anbmit that there 
waa no evidence from which Mr. Paaaaretti—or the jury— 
could conclude that defendant Stofaky evaded tazea on 
moniea ahowu only to have been given to defendant Uold. 
Mr. Paaaaretti’H impermiaaible anggeation that there waa 
evidence in the caae that defendanta Stofaky and Gold 
ahared the Qroaaman paymenta equally waa severely preju¬ 
dicial, since this testimony formed the sole basis for de¬ 
fendant Stofsky’s conviction on Counts 25 and 26. Thus, 
those convictions should be reversed and the counts dia- 
missed. 

(^Venne waa Improper on Count 32 

Both by pretrial motion and during trial, defendant 
Gold moved to diamisa Count 32 for lack of proper venue, 
aiiice his tax return (GX 48) disclosed that he both resided 
and filed in the Eastern District of New York. Both aa a 
mutter of law and aa a matter of proof, the evasion charged 
could not have occurred solely upon the receipt of the 
monies, and therefore Count 32 should have been dismiaseil. 

The government contended that venue waa profier l>c- 
cauae illegal payments said to have come from maniifactiiren* 
were received in the Southern District of New York and 
defendant Gold must have intended, upon receipt, not to re¬ 
port it on his income tax return file«t in the next year. The 
legal theory advanced by the government—without citation 
to any authority—is without foundation. 

Most tax evasion cases in which venue has been 
an issue have involved distinctions among the district in 
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which the taxpayer resided, the district where the retora 
was prepared and the one in which the return was filed. 
See, e.g., United fitatee v. 8lut$ky, 487 F.2d 882 (2d Oir. 
1973); United States v. Alhanese, 117 F. Supp. 786 (S.D. 
N.Y. 1064); ojfd, 224 F.2d 879 (2d Cir.), cert, denied, 360 
U.8. 846 (1966); Beaty v. United States, 213 F.2d 712 (4th 
Cir. 1964), judgment vacated on other grounds, 348 U.8. 
960 (1966). 

The attempt to evade and defeat income tax, ‘*the ‘statu¬ 
tory key verbs’ [which] control in determining venue,” 
United States v. Slutsky, supra, at 839, occur not at the 
time the unreported income is received, but rather when the 
defendant prepares, signs, mails and files his income tax re¬ 
turn failing to include a part of his income Beceipt of money, 
legally or illegally, does not constitute evasion of income 
taxes for if the money is reported on income tax returns, 
no evasion occura Cf. United States v. Sullivan, 274 U.8. 
259 (1927). 

Since the preparation, signing, mailing and fl»ng of 
defendant Gold’s allegedly false income tax return were not 
proven to have occurred in the Southern District of New 
York, the conviction on this count must be reversed. 

POINT V 

The Charge of Obstruction ot Justice Is Both Factually 
and Legally Insuflicient, and in any Event Improperiy bought 
in the Southern District; The Convictions on this Count 
Must Be Revmaed and the Count Dismissed. 

Count 24 charged defendants Stofsky and Gold with 
obstructing justice in violation of Title 18, United States 
Code, Section 1503 in that they allegedly requested Glas- 
ser—who was then under grand jury subpoena—not to 
testify before the grand jury, offering in exchange to obtain 
and pay for a lawyer for him in connection with the 
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investigation and to provide their snpport and approval 
for Qlaaser’a far iuduHtry pension. Defendants’ pre-trial 
motion to disuiiHs this count as failing to charge an offense 
was denied, as was their similar motion—additionally based 
on factual insufficiency as well as lack of venue—daring 
trial (A. 39a; T. 1146-56). It is respectfully submitted 
that the defendants’ motions should have been granted. 

Dismissal of this count is required because the gov¬ 
ernment failed to prove that (llasser was not legitimatidy 
joermitted to assert his privilege against self-incrimination, 
failed to prove that the defendants “offered” Qlasser a 
lawyer—^proving instead that Glaaser demanded that the 
defendants recommend one to him, and failed to prove 
that the defendants could have helped Glasser obtain a 
pension which documentary evidence proved he was already 
m eivlng. See pp. 14-15, supra. 

Even assuming defendants suggested that a witness 
assert his privilege against self-incrimination—as Glasser 
testified—such a .iuggestion in and of ittelf is legally 
insufficient to constitute obstruction of justice within the 
meaning of 18 U.B.C. § 1503. Every person has a con- 
etitntional right to refuse to testify or give information 
to a grand jury by asserting his privilege against self- 
incrimination. A legitimate assertion of the privilege by 
u witness—the frustrations and the impatier ce of prose¬ 
cutors notwithstanding--cannot be an “obstruction of jus¬ 
tice”, since this constitutional right of every person is an 
integral part of the administration of justice. Similarly, 
one cannot be said to have obstructed justice by suggesting 
to a potential witness that he may have a legitimate right 
to asseK his privilege against self-incrimination.* While 

* In view of his testimony, there can be no doubt that Glaa* 
ser’s assertion of the privilege in this case would have been 
legitimate to prevent self-incrimination concerning either ob¬ 
taining money under false pretenses or, as he testified, union 
bribery. 







It may be an “obetrnction” to enggest that a witneaa 
illegitimately aaaert the Fifth Amendment knowing that 
such an asaertion would be improper, or to auggest that 
a witneaa deatroy docnmenta or be otberwiae evaaire, no 
anch condnct waa ever proven by the government here. Bee 
VniUd Btatee v. He:ton, 28 F.2d 122 (N.D. CaL 1928). 

Nothing in Cole v. United States, 329 F.2d 437 (9th 
Cir.), oert. denied, 377 U.B. 964 (1964), relied upon by the 
government at trial and referred to by the court in ita 
pre-trial memorandum opinion, ia inconaiatent with thia 
diatinction; in fact. Cole recogniaea it. There, the court 
affirmed a conviction for obatruction of juatice where the 
defendant apparently threatened the witneaa, adviaed him 
to leave town, and “inaiated”, “implored” and “demanded” 
that he aaaert the Fifth Amendment before a grand jury 
without regard as to whether auch an aaaertion would have 
been legitimate or not. 329 F.2d at 442. Unlike the caae 
at bar, in Cole the claim of the privilege apparently waa 
without legal foundation and could only have been aa- 
aerted for the purpoae of protecting the defendant. Fur¬ 
ther, the teatimony in thia caae waa only that the defen- 
danta “auggeated” that Glaaaer aaaert hia privilege (A. 
148a), not, aa in Cole, “demanded”, “implored” or “inaiated” 
that he do ao. 

Moreover, even if the allegation concerning the Fifth 
Amendment ia legally aufficient, there atill waa a failure of 
proof in thia regard, becauae Glaaaer teatifled that he told 
the defendanta he had already been offered immunity—be¬ 
fore the defendanta made any auggeation to him—thua pre¬ 
venting hia aaaertion of the privilege in any event (A. 
103a). And, liecauae Glaaaer himaelf naked for an attorney 
and waa already receiving hia {mnaion, the factual under- 
pinninga of the govemment’a caae on thia count aimply fell 
apart 








Even if the allegutiooH and the evidence were sufficient, 
however, the count must nevertheless l)e dismissed for im¬ 
proper venue since the crime—if there was one—was com¬ 
mitted in the Elastem District of New York. 

There is no dispute that the conversation in Tiffie’s Res¬ 
taurant on April 4, 1972—forming the entire basis of Count 
24—occurred in Queens County. Faced with an obvious 
venue problem, the government suggested below that defen¬ 
dant Gold’s telephone call from Queens to Cammer in Man¬ 
hattan constituted sufficient nexus with the Southern Dis¬ 
trict to sustain its claim that venue was properly laid.* 
But the government never claimed that either Cammer (the 
Union’s attorney) or Hammer (the attorney recommended 
by Cammer) participated in the obstruction or provided even 
a link in any obstruction. Bather, it was the alleged corrupt 
“offer” to obtain an attorney—in Queens—that was the 
supposed obstruction of justice. It was therefore irrelevant 
to the charge that defendant Gold telephoned Cammer in 
Manhattan. That events may have occurred in the South¬ 
ern District as a result of defendant Gold’s telephone call 
dues not make the olistrnction a continuing offense in the 
Southern District because if the offense occurred at all it 
was complete with the “offer”. In sum, no part of the 
events offered to support Count 24 occurred in the South¬ 
ern District of New York and venue was thus improper. 

It is respectfully submitted, for all the above reasons, 
defendants' convictions on Count 24 must be reversed and 
the count dismissed. 

*The government also argued that the obstruction started 
weeks earlier at meetings in Manhattan, before Glasaer was ever 
subpoenaed (T. 1164-56). But since Glaser had not yet been 
subpoenaed, these pre-April 4, 1972 meetings are completely irre¬ 
levant to this count since—under the explicit terms of Section 
1508—no obstruction could occur prior to the time that Glasser 
became a subpoenaed grand jury witness. 






78 


POINT VI 

TIm eoRTlctioiis on Count 23 must be roTened, beenuM 
th« atatutc upon whidi it Is prsdicatsd is aneoastitutkmaL 

Count 23 of the indictment charged defendants with 
violation of Title 18, United States Code, Section 1962(c). 
The defendants moved prior to trial for dismissal on the 
ground that this section was unconstitutional on its face. 
The District Court, in its opinion dated December 21, 1978, 
denied the motion, holding that: . . the statute is clear 
enous^ . . . [it] may be broad, but it is not vague” (A. 26a- 
28a). It is respectfully submitted that this statute is, in 
fact, unconstitutional. 

Section 1962(c) states: 

‘‘It shall be unlawful fur any person employed 
by or associated with any enterprise engaged in, or 
the activities of which affect, interstate or foreign 
c(Hnmerce, to conduct or participate, directly or in¬ 
directly, in the conduct of such enterprise’s affairs 
through a pattern of racketeering activity or collec¬ 
tion of unlawful debt.” 

While “person”, “enterprise”, “racketeering activity” 
and “pattern of racketeering activity” are defined in Sec¬ 
tion 1961, the phrase “conduct or participate ... in the 
conduct of such enterprise’s affairs through a pattern of 
racketeering activity” is never defined. The terms of this 
statute are not sufficiently explicit to inform those who 
are subject to it what type of conduct ou theik part will 
render them liable to its penalties. 

The statute simply does not state what relationship, if 
any, the “racketeering activity” must have to the “enter¬ 
prise”. It does not state whether the racketeering activity 
must be a vital and constant part of the enterprise or 


L 
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whether activity barely related to the uanal operation of 
the enterprise creates liability under the statute. 

It cannot be determined whether the atatute seeks to 
create a new crime because defendants hold oilicial positions 
with a union or whether the statute requires that the pre¬ 
dicate crime have some central, or at least importaut, role 
in the union qua union. The statute does not tell defen¬ 
dants what activity is additionally proscribed because 'if 
their union involvement, and, as such, does not enable 
them to make a meaningful judgment as to whether their 
acts are violative of this statute. As such, the statute is 
unconstitutional. 

“The constitutional requirement of definiteness is 
violated by a criminal statute that fails to give a 
person of ordinary intelligence fair notice that his 
contemplated conduct is forbidden by the statute. 
The underlying principle is that no man shall be 
held criminally responsible for conduct which he 
could not reasonably understand.” United States 
V. Hai risen, 347 U.8. 612, 618 (1964). 

See also Winters v. ^ew York, 333 U.B. 507 (1948) 
and Cramp v. Hoard of Public Instruction, 368 U.S. 278 
(1961). 

For these reasons we submit that Section 1962(c) is 
unconstitutionally vague and that defendants’ convictions 
on Count 23 should be reversed and the Count dismissed. 
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CONCLUSION 

For all the above reaaona, it la respectfully submitted 
that tbs oonvictloiis of defendants St<rfsky and Gold should 
be reversed. 
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